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‘DEDICATION 


TO 
Wee Howse HW. &. GrGeorce QucKER, 
MEMBER OF COUNCIL. 


Sir, 


. Three’years ago | ventured, with your permission, to 
dedicate to you my pamphlet on the Statistics of Civil 
Justice, The present publication is a continuation of 
the same inquiry. | cannot expect that you will agree 
in all which | have written, but | trust that on many 
points the views which | have expressed will be found 
~ to accord with your opinions, As an humblo effort to 
discuss a subject in which you have always taken the 


deepest interest, | hope it will meet with your approval. 


THE AUTHOR. | 


PREFACE. 


Tne substance’ of the first: six chapters of the resent 
publication has already appeared in the shape of a serias of 
articles in the Times of India at broken intervals. ‘This se 
digesting the statistids of the administration of criminal justice in 
this Presidency, is a continuation of a similar effort made in 
-connection with the administration of civil justice, the result of 
which inquiry has already been embodied in the anthor’s 
pamphlet on tho statistics of civil justice. Whatever may he 
the vatue-of:the conclusions and suggestions for reform contained 
in these publications, the author hopes that both these attempts 
will be found useful as digests of tho published statistics 
regarding the administration of justice in this Presidency, 

* Somo of tho. articles as they appeared were favourably 
noticed in the newspapers, and this has encouraged the author 





to collect them togother in a separate publication. 
The seventh chapter contains the substaneo of tho 
observations made by the author upon the minute of the Howhle 
Ty. Fitzdames Stephen on tho administration of justico in 
Andia, a copy of which minute Was sent to tho author for his 
‘opinion, It is owing to this cirewmstanco of its ovigin that: 
this.concluding portion is not so impersonal in its character as 
the rest of the work. ‘These obsorvations conlain a rdsemd of 
the whole inquiry, and they could not conveniently be separated 
from the body of the pamphlet. 


STATISTICS OF CRIMINAL JUSILCK 





Chapter I, 


STATISTICS OF THE WORK DONE BY THE CRIMINAL COURTS. 


Tun Yon’ble Mr. FitzJames Stephen’s minute on tho Administration 
of Justice in India, fully sustains the author's claims to the highest order of 
Indian statesmanship, and may be regarded as his parting logacy to this 
land of hi& temporary sojourn, It is good at. times to seo howa groat 
administrative system looks when turned inside out, This servico: Mr. 
Stephen has performed for us by passing under review the salient features 
of the existing%udicial systom in India. Ho does this from tho stand-point 
of, aneminent English jurist, brought in intimate contact with the adminis-: 
tration of law in British India, but so placed ns not to be a working wheel of 
the mathine. Mr. Stephen's method of treatment is, however, at times too 
speculative to be safe, and there is a constant effort to justify tho system, 
by reason of its presumed adaptability to ensure a theoretical ideal, which 
is not altogether very assuring, . At.any rate, ib is absolutely necossary to 
supploment this method of inquiry, and test its conclusions by the only 
unfailing testimony,—that of the ascertained rosults of tho actual working: 
of the system at’ present in force. 

The Government of India, in circulating Mr, Stephon's minuto with its 
sanction, has taken good caro not to lead the public, at this carly stage of 
the discussion, to think that it has prejudged the question, and that all.tho 
membtrs of Government shared in the views enunciated in tho minute, 
With a view to secure additional information, it has moreover requested tho 
opinion of its most competent officers upon the subjects discussed thoroin, 
It may assist those students and publicists, who wish-to arrive gf an inido- 
pendent opinion on these points, if Mr. Stopheu' ‘8 speculative conclusions 
were tested by an appeal to facts, and, with this view, tho published statistics 
of criminal and civil justice for a sufliciently long poriod were digested 
together, and thoir testimony carefully scrutinized, Moro than two yoarsago, 
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the-statisties of the working of civil courts of all”: grades in this Presidency 
ware collated together in this spirit. It is proposteng at present to complete 
this inquiry by a briéf survey of the statistics of the we-nrle done by the court¢ 
of criminal jurisdiction in this Presidency. With 8 ich a groundwork 
of ascertained facts and.detailed figured results to guide, and correct his 
observations, the student of judicial statistics will be in & 4 better position 
than otherwise to return to the official minute, and discuss the policy 
and the assumed necessity of the particular reforms sugges ‘ted therein, 
Without sucha guarantee for correctness, the discussion partakes Serently of 
the indefiniteness of a speculative controversy, where opposite Copiniona 
are taken up and cherished more as matters of eling than of judgme. .4 
and ‘the controversy serves only to fasten the hold of favorite prejudices 
upon the contending partics. 


Tt may he observed once for all that the figured details which follow 
relate exclusively to the “regulation” districts of this Presidency, which are 
subject to the ordinary appellate jurisdiction of the High Court of Bombay, 
Throughout these districts, one uniform system has obtained for the last 
forty or fifty years ; and their general condition is much on a common 
level of civilization, go’ as to admit of a fair comparison being instituted 
between therm, -and their admiuistrative results being summed dp together - 
in large averages. It is, in the first instance, essential to know what isthe + 
average amount of work which our mofussil courts of inferior and superior 
criminal jurisdiction discharge from one end of the year to the othor, 
Including the island of Bombay, thore are in all 600 officers who proside 
over the courts of criminal justice in this Presidency, ‘There are four 
grades of these Judges,—four or five Judges of the High Court sitting on 
the appellate side of the court ; 24 session and ‘assistant session Judges, 
including the three Judges-on the original side of the High Court, who . 
preside by turns over the quarterly sessions ; 17 district magistrates ; and 
464 assistant, deputy, and subordinate magistrates, \ ‘I'he magistrates, of all 
grades, with the small exception of the Police magistrates of Bombay, the 
railway and cantonment magistrates, and a few of the deputy magistrates 
in the larger towns, are also execttive, municipal, police, and revenue officers. 

* Their revenue and executive Qutics are their-principal charge, and tho 
oriininal work is tackod on as a terror-striking miscellancous adjunct, Tho 
Judges of the High Court, and the session and assistant session Judges, 
have oxclusively judicial functions ; but, in their case, their time is nearly 
equally divided between their civil and criminal work, It is necessary to 
bear these facts in mind, for they serve to explain the apparent discre: 
pancy betweon the large numberof persons charged with the Worle of 
criminal justice, and the comparatively sinall totals of their annual work, 

The following table furnishes a statement of the number of offences 
tried, the nuinber of trials held, and the total number of persons tried, by 


» Numbor of e&ses 5.4466 
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thé magistrates of all grades in the regulation districts of the Presidexoy 
for eight years:— 





1864 18f5 1866 1807 1803" {+ 1869 1870 1871 











Tatal numbor of offences} : 

ted wee veseee vescsesf 30,073} 27,243] 36,509] 85,827] 80,873] 39,848) 45,817] 49,480 
Of tials hold seeceseese| 27,293} 27,253} 95,886] 82,971] 99,891) 86,073] 42,005] 40,488 
Of persons tried.%...... s fs 67,876} 64,709] -08,015| ° 75,408). 82,009} 84,124 





These figures show that the criminal courts have every year moro and 
more work thrown upon Phem, the increase in tho number of trials held 
being seventy-five per cent, in cight years, The increase, however, it must 
be noted in this place, is chiefly confined to the work of the subordinato 
magistrates. The work of thé higher magistracy and of the session courts 
does not show a corresponding increase, 


The figures for the town and island of Bombay for the corresponding 
period of seven years will be aeen from the following statement :— 





1805 1886 1867 1868 | 1860 1870 1871 








Number_ of persons appro- yi 
hended . acevevecsceebenve? 25,163] 18,459] 17,620] 25,798} 27,426) 81,017; 28,949 








With regard to those figures for Bombay, it is to bo noted that tho threo 
Palice magistrates of the island act also as Justices of the Poaco, and: 
Besides, their criminal work proper, excreiso a large number of miscel- 
lancous jurisdictions under special Acts of Police and Conservancy, which 
for the most part have no counterpart, execpt in afew of the largor towns, 
in the work. discharged by magistrates in the motussil, Putting these 
figures together, the total number of criminal and guasi-criminal cnsos 
disposed of by the entire magistracy of tho Presidency, and tho total 
nunber of persons brought up ‘before the oriminal Judges, will be seen 
from the following table :— 





1966 | 2807 } 1868 } 1980 | 1970 | 1872 
48,401 47,207) 62,807] 67,981] 4,778) 08,460 








Cases disposed of by maglatrates......+4. 
Persons brought up hefore magiatrates ..|. $6,365] 82,827} 03,8081 104,894 14,876) 117,078 
ee 

‘These figures represent tho work, all the year round of about 484 judicial 


officers. When it is remembered that the Judges of our cil courts, 








‘numbering about 100, dispose of 175,000 suits in the conras of n single 


year, and thaé, on an average, a civil suit takes up as much time and trouble 
ag a criminal case, the fact, that nearly five times the number of criminal 
Judges should got through only half the amount of work dono by tye civil 
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eduyts, must excite surprise in the most casual observer. One obvisua 
explanation of this anomaly is that tho magistrates, being burdened with 
revenue and miscellaneous executive duties, work half time, or at intervals. 
Tho department of “Civil Justice has been long since organized on 
an independent basis, and the civil Judges, having no other duties to 
distract their attention, work full time all the year round. The bearing of 
tltis consideration upon the organization of criminal courts will be seen 
more fully in the sequel of these observations, : 

Having thus opened up the large subject of tho working of the criminal 
courts of all grades in this Presidency, it is nexg proposed to discuss the 
nature and classification of the 65,000 criminal cases which represent the 
amount of the work dono in 1870 by tho criminal courts of the first 
instance. It need hardly be remarked in this place that mere numbers, 
however accurate, can give no adequate conception of the actual character 
of the work dono by the criminal courts, ‘aking the figures for the 
Mofussil courts for the last five years, it will be seen that the presumably 
serious offences against person or against property form but a -very 
sthall portion of the total number of criminal cases tried. ‘The following 


statement furnishes the necessary figures — 
i 


1860 | 1870 
29,848 | 45,847 









Total number of offences trod sseveiscssecevveeeeeserees| 85,827 


Simple burt, assault, and criminal forco.....++++ 14,680 
Simple thefe and theft Of CUttIO ....sceeesereeenee 8,779 889 
Miscollaneons and guast-criminal offences... + < 19,20 

Deduct... ‘08 19] 42,007 


Sorlous offences agalnst body and against property. ..6... 





These latier figures represent the whole of the presumably heinous class * 
of offences, including undor that term all cases in which, if the magistrates 
find true bills, the accused parties are committed to stand their trial 
befora the session courts. The number of these presumably heinous class 
of offences bas remained pretty constant, notwithstanding the enormous 
increase in the simple and miscellaneous class of offences; 

The corresponding figures for the islarid of Bombay, including the 
cases disposed of by the Police magistrates under their miscellaneous 
jurisdictions, tell’ a similar tale, as will bo seen from the following 


atatement :—— 
Cases disposed of by Magistrates. , . 





e 
1sce | 18c7 | 1868 | 1869 | 1870 
443 208 690 560 TO 
4,191 4.0388 6 cao AOI 5,057 
6,418 6,030 6,762 5,068 4,933 
cee] ‘988 1143 | 3,084 | “8,64 | 6,677 












Felonies or hefnous crimes » «54+ 
Misdemteanoturs or minor crimes . 
MiaceHlancons or guasi-criminal offences 
ConecrVancy CASES socssseecsesreeeeee, 


a 
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‘In considering these figures, it muat be borno in mind that the Police 
rhagistrates of Bombay do not exercise their jurisdiction under the, Code 
of Criminal Procedure, and their criminal powers aro much more limited 
than those of the mofussil magistrates. This faéty together with tho 
naturally favourable opportunities for crimo which a crowded city popula- 
tion affords, will -be auflicient to explain the larger proportion of folonics 
and heinous crimes which the Bombay police returns show, ‘This 
analysis of the criminal returns will serve to show that, out of a total of 
65,000 cases, about 3,600 cases, at tho outside, are of a character which tho 
law regards as serious gffences, and which require exceptional ability in 
the judicial officers who-are called upon to adjudicate them, ‘Chis 
distinction between theheinous and simple classes of offences: corresponds 
to the distinction between money suits and land suits in tho procedure of 
the civil courts, 7. ¢., between suits cognizable by courts of small causes, 
and suits regarding immoveable property, for which the’ Inw provides an 
elaborate machinery of a first and second appeal. Probably enough has 
been said on this part of the subject to convey an adequate notion of 
the classification and character of the work dono by the criminal courts 
o€ the first instance, under which term is included the entire magistracy 
of the Presidency. It will have beon soon that in tho year 1870, ont of 
atotal uf 65,000 casos tried, the magistrates took original and fnal 
cognizance of nearly 61,500 cases, or 95 per cent, of the whole number of 
cases tried, thd) that of the remaining 3,600 cases they took original 
cognizance for the purpose of returning true bills.” Torin these casey, 
Shon a prima facie case is mado out to their satisfaction, they ave required 
to commit the accused to stand his trial before tho session court. 

Confining these remarks to tho mofussil magistrates for tho prosont, 
the next point for inquiry is to soe how theso magistrates distribute the 
work between themselves. There aro in all 17 district magistrates, 97 

_agsistant .and deputy magistrates, and 355 subordinate magiatrates, 
including honorary magistrates, Tho administration - roports do not 
afford full information as to the numbers respectively of magistrates 
with full ov first-class powers, and the subordinate magistrates oxcreising 
second and third-class powers. . ‘Lhe work disposed of by the magistrates 
of: various grades will be seen from tho following table — 








No, of cises de-) (NO, of poreort 










olded in 1870. tried, 
17 Distrtat magistrates ...ssssecereseveceesee By 
Magistrates with full or lst class powors ,, oar u ae 
Sub-magiatrates, 2nd class 16,286 ° 29,498 
Sub-maglatrates, rd class... 18,872 380 
41884 81,001 — 


One fact is quite plain on the face of these liguros, ‘The magistrates 
of tho districts | have virtually renounced their criminal ‘jurfsdiction. 
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Wken 17 officers in their position could afford time to dispose of - 
anly 300 cases in a year, or hardly two cases each hi a month, this is a 
virtual abandonment o£ one of their most important functions. This 
abandonment nay, by reason of their other duties, ba forced upon theso 
magistrates ; but, whether forced or voluntary, itis a circumstance the full 
significance of which must never be misunderstood, Tho district 
magistrate of the large district of Ahmednuggur decided only two cases in 
1870, that of Sattara decided five cases only, while the district magistrate 
of Kharideish, Rutnagherry, and Dharwar disposed of one caso each per 
month, : 


Mr. Stephen’s laborious pleading for the retention, on political grounds, 
of their present criminal functions by the chief executive officors of the 
districts, loses all its force when confronted with this silent testimony of 
figures that cannot deceive. They show beyoud cavil or dispute that the time 
has now come for providing a separate organization for tho administration 
of criminal justice in the regulation districts, and to withdraw the much- 
chorished privilege of their criminal jurisdiction from the higher revenue 
and executive officers. Tho present multiplication of functions only 
resulfs in a waste of powers and lax supervision in all departmefits. Tho 
district collectors will not, if consulted on this point, consent to any 
arrangement by which they will be confined to their revenue duties exclu- 
sively ; but in such a matter as this, the testimony of their Conduct from 
year to year ought to carry more weight than their words ; and, as has been 
shown before, that testimony is quite decisive on the point, Under native 
rulers, and notably under the non-regulation system under British rule, the 
officer in charge of a district or portion of a district ia the centre of all 
authority ; he is Judge, magistrate, policeman, reveme collector, military 
commander,—all rolled up into one, The first constitutional lesson the 
British rulers of India have, during thei contury of uninterrupted rule, 
taught to the people of their older provinces, is the supreme necessity of a 
separation of military from civil duties, and the great Codes of 1792 arid 
* 1827 carried out still further this principle of a systematic distribution of 
civil power. ‘This principlo of dividing the powers of sovereignty, and 
grouping under proper subordination its various functions into separate 
departments, Jed: to, the distinct organization of the department of.civil 

justice, and entrusting the higher functionaries in charge .of the work of 
civil justice with the cognizance of tho more serious criminal offences, 
The most thorough-going advocate of personal government does not in 
these days question the wisdom of this separation of functions, judicial 
and executive, as far ag it has already been accomplished: There is no 
consistency, however, in the policy which provides a separate judicial 
machinery for tho graver class of offences, and relegates the rest to. the 
itineran® revenue officers, high and low. ‘The virtual abandonmeut by the 
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districé magistrates of their criminal functions, as Ulustrated by the ligyres 
quoted before, is sufficient to dispel the idle plea that the terrors of their 
éviminal jurisdiction are necessary to ensure obedience to, and keop ap the 
prestiga of, the revenue officers, 
fo return from this discussion to the statistics rogarding tho distribution 
of the work between the magistrates of various grades. ‘Cho magistrates 
of the lowest claga dispose of nearly 45 per cent. of the whole munbar-of 
cases ; the sibordinate magistrates of tho. class above that, disporo of 
87 per cent., and the two between them dispose of nearly 78 per cont. of the 
entire number of caseg during the year, Tho assistant. and deputy 
magistrates, who have genorally “ full power,” dispose of about 18 por cont., 
thus accounting for all but the 5 or 6 por cont. of cases which aro 
committed to the session courts. The classification of offences, about which 
‘some observations have been made before, coincides in this respect remark, 
ably with the division of jurisdictions, The foregojng observations, it is 
hoped, will have shown—that (1) with regard to the criminal courts of tho 
fiygt instance, there ara about 480 officers in charge of criminal courts who 
Gispose of 65,000 cases in the course of the year; that (2) thero is a large 
waste of power in the present, arrangement by which tho tax-gathoring and 
miscellancous functions are allowed to distract the attention of those criminal 
Judges ; that (3), as one consequence of this, the district magistrates havo in 
fact ceased to be criminal Judges, in spite of the law which clothes thom with 
these duties; fhat (4) this immense wasto of powor in tho lowor magistracy, 
and this virtual abandonment of functions by tho highest magistrates, aro 
cogent reasons for carrying out further tho only safe policy of disburdoning 
the oxecutive officers of the work which they discharge so unwillingly 
or indifferently ; that (5), of tho whole number of cases disposed of, about 
8,500 cases, or 5 per cent. only-of the whole number, aro of a charactor 
which the law regards as serious, and which require special qualifications 
for their proper adjudication; that (6) this distinction in the natura and 
classification of offences corresponds to a distinction of jurisdictions ;lantly, 
that (7) about 75 per cent, of tho entire criminal work is dispose of 
finally by the native subordinate magistrates, aud of tho rest about 18 por 
cant, represents the work of the higher'magistracy. 


Chapter II. 


THE QUALITY OF THE WORK DONE iby whi UliwiNaAL 
COURTS. 


Taking up the thread of tho observations on,tho administration of 
eriminal justice in this Presidency, it is proposed next to furnish the 
statistics showing the nature of the adjudication in the largo total of cases 
which come up before the magistrates all the year round, One noticeable 
feature of the administration of criminal justice, which strikes the most 
casual student of these statistics, is the large percoutage of cases in which 
resort to the criminal court is merely had for dunning or intimidation 
ptirposes, in which the charge is hastily made and asensily withdrawn by 
-private settlement, or results in the acquittal and discharge of the accused. 
The following statement regarding the mofussil magistrates’ courts will 
place the matter properly bofore the reader :— ; 

PON Sc LE et en Ey Se eT 
1szo | 1871: 
82,060 | 8,24" 
85,484 | 85,084 
47,475 (52,489 







87,179 | 23,489 | 31,892 | 34,293 
80,697 | 31,220 | 36,194 | 41,235 


Of porsonsconvicted..s+rseeseseeneerers, 





2806 CARE | 1868 1809 
‘Total number of persons Gried .....6+.+ "67,876 54,700 | 68,016 75,468 | 


Of porgons discharged...--+.. 





‘These figures suggest two observations, First, that about 60-por cent. 
of the persons apprehended and brought up before the magistrates wero 
put to all the annoyance of a police arrest and appearance before tho 
magistrate’s court, and the anxiety aud oxponse which is involved in a 
criminal or a quasi-criminal prosecution, without any justifiable grounds 
for such abuse of the coercive power of the State, The right of personal 
freedom is indeed very sacred, and itis very necessary for the conservation 
of the commonwealth that the person and property of each man should 
be hemmed round with all the defensive armoury of the State, and a 
considerable margin must also be allowed for the failure of the policetind 
the private: prosecutor to detect crime and convict the eccused, Buta 
margin of 60 per cent. challenges attention, and it becomes impossible to 
resist est ner that these figures point to a growing evil which 
‘the courts foster, and aggravateto a large extent. ‘Tho figures for the six 
years quoted before establish this point beyond cavil. While the number 
of convictions exceed the discharges during 1866 and 1867, the proportion 
ig absolutely reversed for the last four years, and the disparity between 
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convictions and dischargos becomes every year most: scandalous, ‘To ppt 
it in other words, whilo the percentago of convictions was 54 por cent. 
in’ 1866 and 1867, the percontage dwindled down to 42 por cent. in tho 
year 1870, and to 40 per cent. in 1871. This is a matter which’ those who 
aro charged with tho administration of criminal justice would do wol] to 
ponder over. Mr. Stephen, in his able and far-seoing observations, doos 
not appear to have had his attentfon forcibly drawn .to this curious fonture 
of those oriminal. statistics. ; 2 

That this abuse of the. coercive power of tho State represented by tha 
magietratey, high and lowgis not peouliar to the mofussi] conrta, sil] bo soon 
from the following statement regarding the statistics of the work of tho 
Police magistrates of Bombay, where, as has been observed before, tha 
system: of criminal justice is partly based upon tho Mnglish municipal 
Jaw i 









1871 








1806 1867 1808 1809 


708 | 18,150 | 17,020 | 25,009 | 27,440 
12,164 | 10/397 f I4jutd | I4'To2 
4,830 | 7,252 | 11,768 | 12,609 











Number of persons 
Persons convicted 
Persons velonsed. 













This tabYe requires to be supplemented with ‘another subsidiary to it, 
for which, however, tho administration reports give information for four 
years only, for it becomes here necessary to analyze the details of tho large 
number of .distharges,. As has been. remarked befors, the number of 
diacharges includes two different categories of persons—persons against 
whom the charge is withdrawn by private compromise ‘before trial, and 
persons who. are acquitted or releagad upon trial. ‘Chose details will bo 
seen from the following statement :— 
lama | 1art 
16,497-} 19,887 
19/918 | 11,13 


16,080 |! 15,487 





1868 | 1849 
peberrsecerbrecereereecsetcer, 11,708 | 12,609 


4144 | 2,000 
7024} 9,610 


Potab.ceseeeesvesee] 11,768 | 12,000. 





Porsons discharged. 








Persons acquitted « 
Charge withdrawa. 











These figures show that the large number: of discharges consists for tho 
most part of persons who ave brought up bofore.tho magistrates for slight 
defaults, ind who manage, under. the pressure of this coercion, to settle 
privately with those who prosecato them before the courts. It may be 
urged with some truth, with regard to theso figures for Bombay, that tho 
Police magistrates there oxerciso. so many and varied juvisdictibns undor 
the Police and Conservancy Acts, that tho resnlts of their work cannot he 

_ usefully referred to. while considering tho relative proportion of presumably 
false and true complaints ia the mass of cases disposed of by tho 
magistrates of ‘the inofussil.. Unfortunately tho administrationsronorts 
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afford but little help in clearing up this point. With regard to the tables 
relating to the mofussil courts, the number of persons discharged before 
trial, and of those who are acquitted after trial, are confusedly mixed up 
together. The figures for the town and island of Bombay, however, give 
the necessary details ; and though, for reasons stated before, the comparison 
is not quite apposite, yet as the condition and circumstances of tho netive 
population there, and in the mofussil, are pretty much alike, these may 
usefully be impressed into present service, carefully confining the attention 
to those categories of offences only which have their counterpart in the 
work of the mofussil magistrates, or in which, the law allows private 
prosecutors to withdraw the charge whenever he sees fit :— 





Numbor 





























lof persons! Number | Naber | wmpoy > 
‘Town of Bombay, 1870, brought |convieted alechare- lecauitted, 
to trink, a, 
1, Theft under and ahovO RS, 50 s,ssesevseseveve| 1,882 1,407 100 282 
2 Dishouestly recelying stolen proporty sess... 49 81 3 4h 
8 Cheating .. 104 46 74 1% 
4. Forgery cs ecsreeree aL o 1b 16 
5, Kidnapping and abd 71 2 84 84 
6, False evidence 60 2 44 13 
1 ” 

260 00 jek] 4 

o Criminal pilsappropriation ‘of property s-rer. 16 9 
10, Defamation 53 os 48 10 
aL Geiminat trespass . i 303 a 7 4 at 
 AGSANIL. ses reeree 1,886 87 07 
16, Griminat initmtdation "15 ay eer et 

4 Using insulting words 
tO PEACG yo eerre 844 64 286 5 
104 ot 86 BL” 

+ Total....| 0,674 . 8,686 4,210 1,700 











a a tae ec eee NW et 

In preparing the foregoing statement, it will be seen’ that cave hag been 
taken to select the most-common and withal criminal offonces proper ; and 
the figures show that, ont of atotal of nearly 9,600 persona arrested on 
suspicion of having committed theso offences, about 6,000, or nearly two- 
thirds, had to be discharged or acquitted, and the proportion of convictions 
wasabout 40 por cent. There can be no question that these figures are equally 
true of the mofussil courts, whose proportion of acquittals oxceeds that of 
the Bombay police courts. The latest administration report for 1871 shows 
much the same details of this proportion of convictions to acquittals. . The 
proportion of convictions to tho numbers tried varies from 29 per cent, in 
Rutnagherry to 50. ,per cent, in Ahmedabad ; and tho’ average for tho 
whole presidency is 40 per cent. ; so that nearly 60 per cent. of the 88,000 or 
more perfons: apprehended were put to all the annoyance of a criminal 
prosecution for. no fault of theirs, and the criminal Judge had thus, at 
least twice as. often as not, to discharge tho function of protector of those. 
-who were wrongly aconsed, in-place of his proper duty of punishing the 
wrongdoer. This is a state of things which reflects. but little eredit upon 
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the.existing state of our criminal law. ‘The impression is all but universal 
thatthe multiplication of offences in tho Penal Code, and the allsolute 
impunity which the private delatora (to borrow ay expression from tho 
early days of the Roman Empire) enjoy under the present procedure, have 
tended to aggravate this unfortunate state of things, These fignres aftord 
the only correct test by which one can form nn adequate estimate of the 
relative efficiency of the working of the criminal courts, . If: thaso restlts 
be contrasted with the ascertained figures of the working of tho civil 
‘courts, it will be seen that, while the proportion of presumably honest 10 
false civil claims is as Seto 1, the likelihood of a presumably honest to a 
dishonest criminal charge is nearly 1 to 2,—a discrepancy of results which 
certainly. reflects no credit upon the present system, and calls urgently for 
a prompt and thorough-going remedy 

It'has been already stated, in the first chapter of these observations, that 
the magistrates of the mofuasil courts dispose of finally about 95 per oent, 
of the cases which come up before them; and that, with regard to the 
remaining 6 or 6 per cent, of the cases which form the proportion of 
presumably heinous offences, their functions are limited to holding the 
preliminayy inquiry, and directing the committal of the accused to, the 
superior courts in all cases where they find there is a sufficient primd facie 
cage made out. The following statement gives the necessary figures on 
this point forgthe years 1867, 1870, and 1871; the figures for the interme- 
diate threo years, oddly enough, are not given in the administration 
reports :— 








1867 | 1870 | 1871 


‘Total umber of offences tricd by maglstrateh.ssssceccesecceesecsf BO827 | 45,847.) 419,480 
T6409 [1,00 


‘Lotal number of cases 1n which proiminary enquiries wore held..f © 1,028 . 
‘Yotat number of persons accused wendeccceges 3a 4,276 CBR 
Caacs comuittted « 1,014 | 1,019 
, Number of persons, 1g2o 7 2,002 
Oaaes discharged . 67} 
Nuinber of persons 1440) 1,547 








‘Those figures will serve to confirm the remark that has been mado hofore, 
that, while the work of the subordinate magistrates has increased 10 0 
lntge extent of late years, the work of tha higher grade of our criminal 
Judges docs not show any corresponding increase. In fact, comparing tho 
‘three. yeais, it spears that, while the work of tho tower mnagistracy has 
inereased-by nearly 40 per cent., there is a completo stand-still so far as the 
work of the courts of session is ec ncerned, These figures also lend o 
strong confirmation to the observations made before as %gards iho 
enormous abuse’ of the machinery of tho criminal eourts by privato 
persons for illegitimate purposes of their own, . Out of 0 total of 1,660 cases 
in which preliminary inqiirics were held in 1870-by the magistrates, they 
found that, in nearly 40 por cent, of the cases, the charge was nok siapported 


12° 


by ‘any presumably honest evidence, and xccordingly discharged . the 
accused, Looking to the number of persons discharged, the proportion is 
much greater ; the discharges were nearly 50 per cent. of the entire number 
tried. When, moreover, it is remembered that, in the trials held before the 
superior courts, a further deduction of another: 60 per cent. of persons 
acquitted after trial has to be made out of the total number committed, it 
will bo at once seen that the abnormal proportion of acquittala which has 
been found to be truco as regards the work of the subordinate magistrates! 
courts, disfigures to an equal extent the work of the higher grade of the 
mofussil criminal courts, ‘The disparity of regalts thus holds good in 
reference to the presumably heinous class of offences, equally with the 
offences of a simpler sort, of which the magistrates tale final cognizance, 

It is not the province of these observations in this place to do more'than 
enforce publi¢ attention to this most unforttmate state of things, which 
detracts 40 considerably from the usefulness of the existing system of 
criminal law and procedure. The students of Mr, Stephen's official minute 
will do well to note this peculiar feature of tho working of the criminal 
cotirts, andin any arrangements that may be proposed, the existence of 
this anomaly should never be lost sight of. A 


‘Tho array of figured statements presented above, together with tho 
lessons they suggest, will no doubt bo startling enough to tho. self- 
complacency of optimist administrators, for they cannot Sut shake the 
orthodox belief in the soundness of the present system, which not only 
permits such ah anomaly to-oxist,. but actually fosters its growth yetr 
after year, Tho disparity of rosults is so scandalous that one woukl fain 
tone down a shade or two of its startling charactor, but the most superficial 
student of these statistics will not fail to. sce that the case, as borne out by 
tho published results of criminal administration, is much worse than what 
it has been described before to be. In the interests of an louest adminis. 
tration of justico, it iy necossary to disclose fully this abnormal foatura 
of tho working of the criminal courts, and it. is proposed accordingly, in 
continuation of former observations, to give further detaila which establish 
thisfact beyond all dispute. Contrasting the statistics of tha work done by 
the eviminal courts with tho results of the working of the civil courts, it will 
appear that out of an average total of 184,000 civil suits disposed of by tho 
mofussil courts, the honesty. of the claim of the plaintiff, was presumably 
established by the vordict of the court:iu his favour in no less than 124,000 
suits, while his claim was presumably shown to be net founded ‘in 
+ vight in only 18,000 suits, or less than 10-per‘cent.-of the whole’ number, 
In tho department of criminal justice, oi the other hand, out of 4 total-of 
about 88,000 persons triad by the magistrates in the mofussil, only. 36,300 
petsons wore convicted ; the rest wero either acquitted or discharged.: The 
proportion of acquittals and discharges, which was 42 pcr cent. in the yoare 
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1866 and 1867, has steadily risen during the last four years, and is now 
G0: per cent. of tho entire nwnber tricd, Taking thése figures hy 
‘themselves, it will thus be seen that the relative eflicjoncy of our civil and 
criminal courts is as 20 to 1,—a disparity of results which is not 
satisfactorily accounted for by the acknowledged fact that crime skulks in 
the dark, while the transactions of civil lifo generally tuke place in tho 
presence of witnesses, There is one consideration, moreover, which has 
yet to bo added, to make the startling enormity of this unfortunate feature 
of the working of” our ‘oriminal courts patont to the most superficial 
observer, The criminaleourts are set in motion by the police, and the 
number of persons who are placed before the magistrates from ono end 
of tho year to the other does not fairly reprasent the number of those who 
are in the first instance reached by the polico, who are apprehonded by 
them with or without warrant, and who are reloased for want of evidence 
before tho case is ripo enough tobe placed before tho magistrates, So far 
as tho coercive agency of the police officers is concorned, people who are 
thus apprehended and released are subjected to as much annoyance and 
trouble, and loss of ropute, and may be loss of moncy, as those who aro 
regularly placed in the docks before the magistrates. Unfortunately, the 
administration reports of this Presidenoy furnish little or no information 
upon this'point for all the districts of the Presidency, ‘Lhe atest: tables, 
however, supply tho necessary details for the nine districts of the southern 
division’ of this Presidency for the two years 1809 and 1870, ‘Cho 
flowing statoment contains the detailed results of onr police work, anc 
shows the number of persons arrested by tho polico, the number who woro 
actually tried by the magistrates, and tho percentage of convictions to the 


arrests :—— 
Pereentaga af 


Number of Ntunbor of por Numbor OMS Pegi 
Names of districts. arrests, sous tried. ‘vleted, eeuvtallont to 








ABBY, | STU, | “E869. | AS7e,.] ING | 1870, | L8H, 7 L870, 


9.620) 12;715} 9,561] 11,233 5824 42 42 












1. Poona and Shotapore 
2, Abmednagett F78W) 6 y75L PBs 4,646 Lat 4? ve 
Be Rutungharty 5,005 F 5, nz a0 80 
4 Satara». aed SGA] O78 2,678 a 8T 
6 Bolgauni and Krlladgheo oe) 6087] TG 6,012 4g. 8h we 
6. Dhapwar: , e+] 2,887] 4,080 7) BTLO ou] ak 
7. CUUNAA’ sae oe] ATTN) 2,695] 2,700) 2,618 OT AL BR 
* Potal..| 40,161 | 46,342 | 87,908) 40 508 | 16,746) 41 5 





The figures: hero presented merit the most careful study. ®t will bo 
seen that, asfar as these nine districts are concerned, whily tho number of 
arrosts has ineveased. by 6,000 and: tho numbor of trials by 4,500, tho 
number of convictions. has not only not increased in proportion, but has 
actually:so fallen off that, in the. ond, it hag come to this pass, gat on 
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thirds of the whole number of ‘persons arrested were 
subjected to the annoyance and the disrepute involved in the process of 
apprehension by the police by a downright abuse of the State’s coercive’ 
machinery, Such a'state of things loudly calls for the cxerciso of the 
highest statesmanship, especially as the evil complained of is growing 
upon us year after year. The waste of time involved in the process of 
finding two-thirds of the persons brought. hefore them innocent of the 
charges imputed to them, the waste of innocent people’s moneys drained 
out of their hard-earned incomes in rescuing themselves from the merciless 
grasp of the police aud their false acousers, the anxiety and the bitterness 
which the false accusation croate,—these are all considerations which 
demand on the part of our administrators an effort to grapple with this 
evil in that terrible earnestness which Englishmen alone know how to put 
forth when the occasion demands, 

It must be noted in this place that this unfortunate feature of tho 
criminal statistics is peculiar to this ‘Presidency, at loast it does not 
disfigure to an equal extent the administration of justice in other parts of 
India, ‘Tho statement which follows contains a summary of the results’ of 
six years’ working of the criminal courts in the Madras Presidency — 


a 


‘Number of persons _ | Numberdis. : 
Madras, | tried by Biagla- Number cont charred and Pereentnge, of conve 7 


less +than two- 











trates, z acquitted, 
See te 

1864 176,604 100,088 69,408 60 id 
1805 176,219 ‘118,877 68,885 iy 

1866 188,854 184,378 01,424, oo * 

1867 178,486 116,803 60,082 oT 

1868 172 964 114,786 61,467 ot 

13nd 182,227 122,108 08,188 a5 


Sn OU Onn ee 
The proportion of convictions is nearly two-thirds of tho persona tried, 
which indicates a much more healthy state of things in tho so-called 
‘ penighted presidency’ than anything that is scen on this sido of India. 
In Bengal, out of a total of 141,028 persons tried by the magistrates, 
73,000 persons were convicted and punished, and 4,000 more wero 
committed to the sessions, leaving only about 60,000 as the number of those 
syho were released. In the North-West Provinces, out of a total of 97,644 
porsons tried by:the magistrates, fully 64,754 persons wer convicted and 
punished, whilo’ 31,700, or 33 per cent. only, were either discharged or 
acquitted. In the Panjab, out of a total of 113,931 persons: tried, 66 per 
cents, were convicted or committed, while about 34 per cent. were discharged 
or acquitted, In the Central Provinces, out ofa total of 40,560 offenders, 
27,400 were convicted, 6,807 were discharged, and 5,500 were acquitted, 
It will be seen from these details that, while all over India the proportion 
~ of convictions to acquittals and discharges isas 2 to 1, this Presidency 
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has the unenviable distinction of having this proportion nearly reversed, 
its’ acquittals and discharges being 60 per cent., while the convictions 
"are about 40 per cent, : : 

It is hoped enough has been said on this unfortunhte peculiarity of the 
criminal statistics to rivet public attention to it, At this stago it will be 
enough if the evil pointed out be, honestly recognized, as it is not the 
province of these observations to suggest the remedy. An attempt was 
made, during one of the recent transformations of the Stamp Act, to make 
revenue out of. this growing propensity of the people to drag their every ' 
little sorrow and pettislg complaint before the criminal courts, This is 
too serious a matter, however, to be bartered with or traded in for revenue 
purposes...°A judicious discouragoment on the part of tho magistrates of 
too eager complainants in agsault and criminal force cases, as also in oases 
of breach of contract, express or implied, and in all cases bordoring on torts, 
joined with the levy of a fine for every.complaint proved to be false, and 
of a small duty on every complaint withdrawn, may go a great way in 
restraining the further development of this great evil. The imposition of 
a heavier stamp duty will naturally suggest itself as a convenient resource ; 
but on, priuciple such an impost is condemned on all grounds, Tho right 
‘of demailding judicial inquiry is a fundamental right of evory subject 
aggrieved, and no preliminary bar can be justly placed in the way of such 
a domand, But tho imposition of a penalty for a chargo disproved or 
withdrawn is fot objectionable on any ground, and is in consonance with 
the old native system of Harki and Goonkegari, As has beon said boforo, it 
is not tho province of theso brief romarks to suggest remedies, and if. any 
roforins are suggeated, the suggestion is not made from any confidence in 
thoir officacy, but as tentative proposals which will doubtless be received at 
what they may be worth, : 
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Chapter IIT. 


THE ETHNICAL OR LOCAL DISTRIBUTION: OF’ CRIME, : 


Next inthe order of the development of this inquiry into the administra- 
tion of criminal justice in Western India, it is proposed to consider the 
eographical, or rather the cthnical, distribution of crime in the’ different 
divisions of this Presidency. ‘The criminal returas of the ‘several districts 
of this Presidency are full of instruction on this head ; and the contrast 
thoy present is of a sort which has a claim upon the student's attention, 
on grounds of more permanent interest than mere antiquarian curiosity. 
The “regulation” districts of the Presidency divide themselves naturally 
upon tho principle of distinctive races, languages, and prevailing religions, 
into the provinces of Guzerath, Maharashtra, and the Canarese-spogking 
districts, or Carnatic, ‘The population of these large divisions, according 
to tho latest returns available, as also the number of armed and unarmed 
police which served to keep the peace, and the numerical strength of 
judicial officers who acted as magistrates and session and assistant sossion 
Judges in-each of these large divisions, will be acen from” the following 

















statement :— ‘ ae 
te, of | Names of Divislona. —_| Population, Police, Mapiptantos and 
~ Armed. Unarmed.| 

4 | Guzerath, oxetuding Panch| 2,162,378 2.096 At 84 Mnglatvatas, 
‘Mahala, 10,000squaveimiles, giylakhe, > 3,000 6 Judges, 

9 |[ Bahorashtra, 54,046 aquare 6,870,618 Ninel 3,007, 283 Magistrates, 
anites. eal rates, wa TN Juuges, 

if 2 708 062 1.661 1,219 98 Magistrates, 

4 | Odrnatic, 20,250 square miles, ——— yy k ‘. 

: 20,060 5g it 274 lakhs, 2,790 4 duldyes, 








These figures represent. the state of our police and judicial. establishtients 
in 1870-71. One thing is quite clear upon the face of these figures,—that 
there is either a most unequal distribution of the strength of the effective 
police forte and judicial agency, or else Guzerath is singularly favoured 
in respect. of the numerical strength of its police force, and the number 
of Judges and magistrates: who guard its safety aud enforce obedience 
to the laws iu the final resort, The Canarese districts, on. the other hand, 
seem tebe little cared for in these arrangements, It must be. admitted 
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however, that the mere extent and population of the sovoral divisions aro 
not the only considerations which one must take into acconnt in coming 
ta a definite judgment upon the point of the proper distribution or other~ 
wise of the available police force and the strength ofthe judicial agency, 
It is absolutely necessary to sce how far the present arrangements are 
justified by the only available test, that of work dona: the following 
statement Contains the results of four years’ working of the criminal 
courts of eack of the three ethnic divisions :— . 








Population, , Py ‘Nanos of Divistons, 








22,464 | 22,001 | 27,002 


22,881 
6,039 | 690 | 0,554 


Klis... 
633 ta! G.046 


27g 





8,480 | 10,661 | 12,281 


Total number of offonces tried. 
7/290 


1807 Hale 2300 1876 








Ay yy BUR Wing seenen ec feas mts UMM SPer eer fe TE [eig ellaes feeseees, oe 

= / Total number of persona tried, 
‘\ Population. Names of Divisions, 

' 1867 1808 1869 1870 


42,408 | 44,695 | 68 O44 
9,064 | 10,471 | 19,274 
16,894 | 20,002 | 20,141 








vee [Maharaghtra .6seesee 
. Carnatic vee 









H TaKhs «gy ree 


It thay be noticed in passing that the. numbor of offenders is gonorally 
double the number of offences tried in every part of the country, ‘Theso 
figgnies; however, are chiefly important as they servo to show that, with a 
larger “population than Guzerath, the numbér of offences and of offenders in 
tle “Canarese-speaking districts. is ovly 60 por cent. of tho numbors 
corresponding for Guzerath, ‘There has beon an increase of work all ovor 
in the criminal courts of the Presidency during these four years, but this 
increase of work has been tho greatest in Guzorath. In fact, the proportion 
of persons tried by the magistrates of that division has rison from 6 to 9 
‘por 1,000 of tho population in four years. ‘lho proportion. of porsons 
brought up before the magistrates has rison from 7 to 8 per 1,000 -in 
Maharashtra, and from 3.to 4} per 1,000 in the Canarese. districts. 
The Canarese districts are thus the quietest portion. of the population of 
this Presidency, and are more easily governed and less litigious than 
their *follow-countrymen of Maharashtra or Guzerath, As bolween 
Maharashtra arid‘Guzerath, it is to bo noted that with an area five times, 
and a population three times, as largo as that of Guzerath, tho porcentage of 
offenders to tho population in Maharashtra is lows than that of Guzerath. 
These fightes, so far aythey go, tond to show that tho. present arranyo- 
ments, regarding the’ distribution of the effective police force and magis- 
terial strength, are justified by the varying standard of Jawlessness prevail- 
ing among tho people of tho difteront divisions of tho Prosidency, 
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To proceed now to a more careful analysis of the statistics of the 
coniparative lawlessness of habits in the people of the diflerent portions of 
the Presidency, the following statement shows the details of the two 
ainplest class of offorces against person and against property, simple theft 
and simple assault and criminal force, for the past four yeas, These two 
classes of offences, it is to be noted, make up between themaolves more than 


60 per cent, of the aggregate number of offences commitied during tho 
year — 





Population, Names of Divisions. Simple thoft and theft of cattle, 





th 
1867 ‘1808 1869 1870 





G23 lakhs . [Maharashtra ».se. 7491 8,217 8,606 | 10,279 
272 4, + {Carnac oe {168i | 1sa8.] seg | aids 
QYy a » |Guzerath ».. . 1ga7 1,073 | 2,286 | 2,145 

















Names of Divisions, Simple DeAAUE, HUGG anderiminal 





1367 | 1803 | 1869 | 1870 

514g | 4,687 | 4,776 | 6,081 

1,086 | 1,12} Nolo | 4,877 

1778 | 1,840] 2,384] 2,481 
a 











With regard to the offence of simple theft, Maharashtra takes the lead. 
Tt haa been noted boforo that tho returns sbow that, upon the whole, the 
number of offenders is nearly double the number of “offeuces tiled, 
Adopting this estimate,-it will be seen that, out of every 10,000. people, 
thore wore in Maharashtra 10 ‘cases of theft, involving about 15 to 
20 persons as thieves, in 1867, and this proportion has risen itt four 
years to about 18 cases, involving 24 to 86 persons per every 10,000 of 
tho population. In the Carnatic, the proportion has risen from 6 to 9 
cases of theft, involving from 9 to 15 persons as. thieves per every 10, 000, 
in four years; whilein Guzorath it has risen from 8 to 10 casés of theft, , 
involving from 12 to 18 persons as thioves-per every 10,000 of tho « 
population. With rogard to simple assaults, the proportion of offenders 
to population has remained steady in Maharashtra, being 8 -casea of 
assault per every 10,000 of the population ; it has fallen off from 6 to 6 
cases per every 10,000 of the population in the.Carnatic, and has risen 
from 8 to 10 cases por 10,000 in Guzerat. As betweou the several districts, 
Tanna, Colaba, and Nagsick aro noted .as the’ most,notorious for the 
drunken habits of the people, and they accordingly bear tho palin in 
respect of the proportion of their people who commit-assault and oriminal 
forco and rioting. The proportion of offenders is 40 per 10,000 of tho 
population in theso districts.’ Surat and ‘Broach come next; Poona’ and 
Sholapore, and the rest: of Maharashtra, como along way after, while the 
Canarese districts of Canara and-Dharwar lag in the rear of all. 
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Noxt with regard to tho more serious offences agains person, jug 
following statement gives the average results of four years’ statistics 
of crime, 1867-1870 — 













Maharash-| garnatic, | Quzorath, 


tre, 698 | a7g inkhs, | 214 Inks, 





Murder, oulpadta } homiclda, and attompt to miufer 104 47 a8 

Misearrlago, rape; and nunatural offence. 88 11 bd 

Kldeupptng « 21 iy 21 

Adultery. 

Grievous hurt. 128 Be = Me 
YTotal,. 310 ‘143 260 





This table summarizes the results of four years’ details of figured 
statenients; It will bo seen from this that, with regard to the serious 
offences against person, Guzerath takes the lead under all heads, Taking 
the figures for Maharashtra ag the standard, the number of the more serious 
offences against porson in Guzorath aro exactly doublo of what thoy 
should bo, Thenumber of niirders, including culpablo homicides and 
attempts to murder, should be 86, or half of what it actually is; tho 
number of, miscarriages and rapes, and offences of lawless lust, should bo 
13, or nearly half of what it actually is; and the samo is pre-ominently 
true of the moro general offence of “ gricvows hurt.” The offences of 
kidnapping ang adultory scom to be far more in vogue in Guzorath than 
in the other parts of tho country, thanks generally to thé loose charactor 
ofythe prevailing Vallabhacharya worship of sonsual divinities, In 
all thgse respects the Carnatic is favourably distinguished, and tho 
figures for the diferent offencos fall cousidorably short of tho mark 
which, taking Maharashtra as tho standard, thoy should reach, 

With regard to serious offences against property, tho avorago results of 
the figures for four years will be avon from the following statement : 








Maharashtra, Carnatic, | @uzordith. 















Dacoity vee 50 4 Mm 
Uighway ro! bor 'y 48 ci 47 
Aggravated theft 197 10 23 
House-breaking bid B00 WT 
Revelving stolon 855 120 a0 

‘Total 820 609 412 





4 





‘Thess figures: desorve careful study. . Dacoity, it seems, is now “oxtinct 
in the Canarese districts, once thie home of the lawless tribes wl swolled 
the gangs of thugs and dacoits, and were the terror of the conntry. ‘tho 
largest number of dacoities tako place in Khaudeish.. While dacoities as 
such have almost ceased in the Canarese districts, highway robberies, and 
housebreakiig for the purposes of theft, seem to be tho provailitiggrimes 
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in those parts of the country, ‘On the whoie, with regard to serfous offerices 
against property, the Canarese-apeaking districts do not seem to be as well- 
favoured as in respect of the simpler classes of offences generally, as well 
as of the more serious offences against person. Maharashtra, for its extent 
and population, is much better protected and peaceful in this respect than 
any of the other provinces, 

* While the people of Maharashtra are in this respect thus favourably dis- 
tinguished from the inhabitants of the other two divisions, i6 haa « curso of 
its own ; it is tho favourite home of the two most heinous offonces against 
public justice, perjury and forgery, Both thescoffences are, in one sense, 
tho direct fruit of the working of the machinery of onr judicial courts. Tho 
offonce of forgery is not yet domesticated in Guzerath, The number of 
persons thero taken up for forgery were 7 in 1868, 13 in 1869, and 16 
in 1870, Tho corresponding numbers for Maharashtra were 77 in 1868, 
67 in 1869, and 64 in 1870, In this respect the courts in the districts 
of the Carnatic areinfested by Maratha forgers, and the numbers thero 
appear to be much larger than one would -otherwise expect them to be. 
‘The othor offence, that of falso testimony, is also steadily on the increnso 
throughout the Presidency, as will be scen from the following statement :— 


Maharashtra, Guzerath, Carnatic. 
‘1863 1809 1870 1868 1869 1870 1968 1889 1870. 
Porjury... 118 182-148 378 50 76 8D 


The offence is generally on tho increase, chiefly in congzquenco of the 
difficulty which criminal courts find in convicting the perjurer of the 
offence he is charged with, These figuresindicate a growing eyil, of tho 
times ; and go long asa power of summarily fining the petty perjurer is 
not placed in the hands of those who preside over the civil and’ criminal 
courts, this offence will incroaso every day, The diffioulty of conviction 
at present amounts almost to a passport of impunity to the.offendor. 
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Chapter IV. 


“STATISTICS REGARDING PUNISHMENT, 


Beroru bringing these observations on tho administratiyo resulta of 
the working of the magjstvates’ courts to a close, it will be as well to say 
a few words regarding the statistics of punishment, which represent. tho 
final constimmation of the work of justice, In this direction, the admi- 
nistration o£ criminal justice has relation to the statistics of jail discipline, 
which constitutes the backbone of all punishments, ‘The following state- 
ment contains a summary of the different modes in which the convicted 
offenders were finally punished by tho magistrates and the sossion Judgos 
Auving four ygars, 1867-1870. ‘The figures for the year 1866, ns furnished 
by the administration report of that year, not being trustworthy, aro 
omitted from this statement :— 









1868 | 1860 | 1870 


Jeath « 











Cranspor se aees! 89 B O4 80 
Cransporcution tern Of years sss ererrreriy) 20 8 
mptisonment oo detente eens 9,990 |. 8.828 
dane and 2,083 | 2,680 
923098 204 

428 dt 


Whipp 


35,000 80,116, 






Cotal....| 94,017 | 82,403 


It will be seon from this that there has‘ beon a pretty goneral uniformity 
observed in the infliction of death punishments, as also in the oqually 
severe punishmont of transportation for life. Transportation for tormns of 
years has beon, very wisely.as overybody will allow, abandonod as loading 
to no good end, and the numbors of these ‘sentences show a steady declino, 
As might have been anticipated, two-thirds of the entire number of 
convictions consist of fines only ; tho proceeds from thia source avorngo 
about five lakhs a yonr in this Prosidency. The remaining third is mado 
up éf imprisonmont, single, or coupled with fine, and whipping, 

‘Tho theory of punishment, as ombodicd in the Ponal Code, is based on 
two or three fundamental principles, which may be shortly summed-up in 
these words, Punishment to be deterrent and disabling ints gflect must 
havo a-certain correspondence with the motive which inspires the crimo, 
and bo ‘not only appropriate but adequate to. this ond. ‘Crimes, whoso 
mainspring is lust, and are tho luxury of tho strong and tho rich,’ can 
never be adequately punished by any. amount of fine ; the senteyco nruigt 
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be chiefly a deterrent one, in-the shape of the infliction of a temporary res. 
xaint tothe body of the offender, or of a disgrace which will make him lesa 
self-complacent, ‘The samo remark holds true with regard to all serious 
offences against property, though in their oaso punishment is 
inflicted both to deter and to temporarily disable the offender. Moreover, 
in these cases, the risk run in the event of conviction must outweigh 
the uncertain chance of escaping withimpunity. With regard to tho 
more serious offences against person and against the peace 6£ tho realm, 
the only adequate punishment is ono which, like bodily transportation 
or imprisonment for terms of years, disables the offender from molesting 
society by his transgressions, or, like ‘doath, permanently removes him 
from the ranks of the Hving, whose society he has rendered impossible 
by his outrage upon the life of his fellowmen, There is a great deal of 
rongh justice, viewed in this light, in the old law, which made the judicial 
office the instrument of executing public vengeanes, like to the offence, 
upon the criminal. Lastly, mere police and conservancy offences against 
decency, offences of simple hurt, assault, intimidation, digobedienco of 
lawful orders, offences bordering on torts, and breaches of civil contracts, 
‘abuse and defamation,—these aro all adequately punished by tag infliction 
of fing, and, ia default of fine, by imprisonment, 

To sec how far these principles of the Code are carried out in actual 
practice, we havo taken the pains to club together under separate heads— 
(1) all the more serious offences against porson and property punishablo 
with death, or transportation for life or for terms, under one head ; (2) the 
less serious offences against person and property, with the oftences against 
public justice, including perjury. and’, forgory, undor. another, hond, as 
being properly punishable with imprigonment for a longer.or a shorter. 
term; and (3) the offences of simplo. assault and criminal force, with 
the entire range of tho miscellancons or quasi-civil offences, under athird 
head, a3 being properly punished with fine, or. imprisonment in default of 
fino, This classified statement is somewhat to the following offect ~~ 





Number of offences committed, 





igee | 1807 | 1868 | eco | 4870 





Biurder, culpable homicido, attempt to: rinrder, i 
dacolty, rape, and cnteing miscarriage... 168 f° 286 B15 a0] © 845 
Grievous and aguravated huct, klduspping, rab- : 
bery, highway robbery, theft, extortion, house-| = 
breaking, recetving stolen property,” perluryy 
9,911 | 10,064 | 10,102 | 11,294 |. 11,458 


and forgery «. 
us 
21,768 | 24,734 | 25,112 | 27,820] 38 960 









Simple assault, 
< offences +. 4 





The resulé of thus grouping offences together, acvording to the character 
of tho punishmont which best satisfies the theory of retribution in our 
penal convictions, shows that tho number of offences, for which either 
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death. or transportation for life is the only fitting and adequate punish= 
ment, is about one-thirtieth of the number of thoso offences wliich, 
though they ein less heavily against public peace aud private Jappiness, 
are yet not properly punished save by disabling the effender fur a longer 
or shorter term from doing any mischief, and inllicting on him tho 
disgrace and ignominy of public confinement. ‘The number of theso last, 
again, is nearly one-half of all thoso offences which avo adequately « 
punished by pecuniary fino, The figures quoted before rolato to crimes 
committed, Aga has beon remarked before, nearly 60 per cent, of tho 
persons brought up before tho magistrates are discharged or acquitted, 
and of theso the tabu®r statements of convictions take no account, 
Zé will be scen, by comparing the two statements together, that tho relative 
numbers of: tho simplo and more or less heinous. offences find their 
counterpart and correspondence in the statistics of the convictions, Tho 
number of persons imprisoned is no doubt larger than it need be ; but this 
is owing to the fact that a considerable number of persons brought up before 
the magistrates, charged with the simpler sort of offences, ave so poor that 
the magistrates wisely oxercise their discrotion in sentencing the offender to 
imprisonmont instead of a fine, of which there is but little likelihood any 
part will be forthcoming, 

With regard to the 10,000 and more persons “who ave condemned to 
imprisonmentsfor shorter or longer periods, one can follow thom in their 
cells after thd} are removed from the magistrates’ docks, ‘ho numbers 
of prisoners confined in the great jails, as also the numbers of those who 
were sentenced to terms of imprisonment not exceeding one yenr, will bo 
secon Trom the following statement :— 









105 | 1867 { re0a | tan | 1870 


Numor romatnitig in confinement at the begin- 


nig of tho year .... 6,409 | Gis | 6,105 6,428 
Reoclyed during the year 10,612 | 14,600 MW a2 12,857 





22,016 | 20,861 


a 210 
42 us 40 


‘11961 | 11,832 | 11,862 | 10,017 | 11,878 








Transparted beyond seas. 

Executed 

Released oF 
paymont of fia 











With regard to these figures, it will be noted that from nearly 80 to 90 

~ por cent, of thoge who are annually sent to, prison are condemned to terms 
of imprisonment which'do not excedd the poriod of twelve montlis. It ia 
worth while making 0 passing remark ‘hat, whilo thé total number of 
offences is increasing every year, the number of offenders sentenced: ta 
imprisonment is steadily declining, while the number of roleases.reuiains 
steady, Another featuro of peculiar interest which theso jail statistics 
disclose is the relative proportion of male to female prisoners—a proportion 
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which may be fairly assumed to run through all the other classos of 
offences which are punished by fine alone, or by death or transportation. 
The proportion of the two sexes in the criminal classes of the population 
will be seon from the-following details -— 





1866 1867 1808 1869 | 1870 


35,012 | 34,517 | 14182 19,210 | 12,807 
141896 { 18;758 | 18/301 11,518 | 12,048 
786 769 wie 706 Slt 





~ Persons recetved in prison during the year 
Number of male prisoner « 
Number of fomale prisoners 











This shows that the relative proportion of the female sox in the criminal 
population averages about five or six per cent. fof the male classes of 
offenders. Seeing that Hindoo and: Mahomedan women, camot plead 
coyerture and incapacity for the committal of misdemeanours, this fact 
speaks volumes for the comparative purity and innocenco of native homes, 
and is one indirect compensatory benefit flowing from the social restraint 
which prevents the promiscuous mingling of the two soxes, 

ho decadence in tho number of sentences of imprisonment, contom- 
porancously with an enormous development of the miscellancous total of 
offences, is not a very: hopeful feature of these criminal statistica, Upon 
the whole, the results of the administration of criminal justice arp not of a 
sort on which one can look with much satisfaction, So far as progress 
has been made with this inquiry, the results of the working of the criminal 
courts of the first instance show,—(1) an inadequate waste ofepowors, (2) a 
weakening of responsibilities caused by tho ill-sorted union of revenue 
and judicial functions in the same hands, (3) an exaggerated abuso of tits 
machinery of the criminal courts for illegitimate purposes, (4) a gradual 
falling-off in tho relative efficioncy of the courts as tested by the proportion 
of convictions to committals, (6) an encouragement, amounting almost 
to impunity, held out to the’ weak-miinded ‘or evil-minded prosceutor to 
logo all sense of self-dependeyce, and drag his every little sorrow and 
fictitions wrong before the courts,—these are all indications of a syatom. 
out.of gear, and going from bad to worse, Thoso remarks form x 
fitting conclusion to this review of the wotking of tho primary criminal 
courts, 
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Chapter V. 


STATISTICS RELATING TO ‘THE WORKING OF TIT COURTS 

; Sa) OF SESSION, . 

“¥avina in former chapters taken a cursory view of all the more salicnt 
featuves rogarding the administration of original criminal justice in the 
courty of the first instance, the noxt subject of inquiry rolates to tho 
higher grade of courts,-—-those of the session and assistant scusion Judges, 
In tho regulation districts of this Presidency, there are about 21 
officers clothed with tho potvers of session and assistaut session Judges, 
‘The courts of session have an_ original criminal jurisdiction in  cascs 
committed for trial by tho first-class magistrates, and the senior portion 
of theso Judges exercise also largo appellate powers. For the present, these 
observations will bo confined. chiefly to their original criminal jurisdiction. 

This part of the subject cannot be better commenced than by quoting 
certain.observations mado ina preceding chapter regarding the results 
of tho preliminary inquiries hold by tho magistrates :— ‘The magistrates 
of various grades dispose finally of nearly 95 per cent, of the ontire number 
of cases whic comio. before them; and with regard to tho remaining 
5 or G per cent, of casos which form the proportion of presumably heinous 
offonces, thoir functions aro confined to the work of hokling tho preliminary 
inquiry, and, if thorois a sufficient primd fucie caso mado out, of committing: 
tho accused to the session courts.” Tho following statement furnishes the 
necessary information on this point for the yoars 1867 aud 1870 s— 








1807 1870 






1. ‘Totnd nwmbor of trtats held by magistrates 
2, Total number of persona tried... 

d. Totul number of cases in whloh proll 
4, ‘Total number of persons acouscd tn the: 
6, Total nimbor of cases conunitted .. 





1,020 





&; Total number of recused In cada commltiod’ gious | Laan 
4, Lotal number of accused diseharged ......06 1,809 1Alo 








Tf is with regard to tho cases and persons specified muler the Jilth and 
sixth heads that the original jurisdiction of tho session courts begins and 
ends. During to interval of four years covered by theso. figures, the 
number of cases and of accused porsons committed to tho session courts 
stood. as follows.:— : ° 





1867 1868. Hay 31870) 








qo | oer | 112] 10M 
gyoa | 172] 2000] isan 





Number af casos committed sreseesspeees 
Numbor of accused persons committed « 








74 
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‘These figures show that, white the courts of first instance have every 
year increased work thrown on their hands, there is no corresponding 
inerease in the work of the courts of tho higher grade ; thero is, on “tlie 
other hand, a tendency in the opposite direction. With regard to these 
figures rogurding preliminary, nquiries, it may be permitted to mako 
a passing remark in this place, that tho 17 district magistrates 
committed between them only 83 casea, involving 42 porsons, to tho 
session courts in the year 1870. This statement, however, does not 
accurately express the full force of these figures. ‘These 83 cases wero 
committed to the session courts: by the dis! inagistrates of seven 
districts only, ‘he district magistrates of Surat, Broach, Khandeish, 
Almnednuggury, Ratnagherry, and Sattare had absolutely ue work under this 
head of their jurisdiction, Whon this fact is taken into consideration 
along with an observation made before regardiug the number of cases 
finally disposed of by the district magistrates, vz, about 300 cases during 
the courso of tho year, few will be disposed to contest the correctness of 
the conclusion that tho district magistrates have virtually ceased to 
exorcise any portion of their powers of original criminal jurisdiction, and, 
as, consequence, that the time has come. when this abnegation of 
funetions, whether forced by pressure of work, or the result off voluntary 
indifference, should be recognized as a fact, and the district collectors be 
perinanently relieved of their magisterial dutics, Thero is no gain in 
holding up the terrors of a seeptre whiclvis nevor wicldod, and which ia 
listlessly allowed to rust in idle or over-worked hands, ’ 

To retin from.this digression, the session courts, it will be observed, 
are presided over by about 21 officers; out of these, 11 Judges aro 
clothed ‘with the powers of life and death, and try all hoinous offences 
without exception ; the rest oxerciso tlie’ more limited powers of assistant 
session Judges, The tables of criminal statisticd make no distinction 
between the work done hy the two" sets of Judges; and it is impossible, 
therefore, to follow up this inquiry into the necessary details, ‘Tho work 
done by.the session courts during seven years will bo secon from the follow- 
ing statement :-— 








istt | 1865 | 1860 | 1867 


Number of pases trjetl..seeyeese]) 1.092 | 1,008 822 4. 1,052 
Nomeber of Foysons tied .ose6e] 1897 1,998 |. 1,594 a 
Nunnbor convicled: ++.0-+eeeeee! U7 | 1,005 sud] 1,164 


1868. 1809 1870 


“928 1,124 | 1080 
Tia2 7 ued |]. 1x68" 
26 | 1,042 08 

















‘These figures fully bear out the observation, so repeatedly enforced upon 
tho. reade's attcution before as almost to wear ont his patience, that the 
quantity and quality of the work dono by the higher grade of criminal courts 
lave remained almoat steady, the few years of divergence on one side being 
more than balaneed by the departures iu tho opposite direction, This ia the 
first general conclusion to which onc is led by a glance at these figures, 
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Moreover, it tay be safely assumed that about 1,000 cases, involving 
double that number of persons, aro annually tried before tho segsion 
colirts, and, as the result of these trials, about 50 per cont. of the number 
of accused peraons are acquitted. This large percentege of acquittals, be 
i¢ remembered, results after the cases have been once sifted, and treo bills 
returned regarding them, by the committing magistrates, 

These magistrates ‘themselves commit only 60 per cont, of tho casos in 
which they hola proliminary inqnivies; and it ivin these 60 percent. of 
sifted cases thatnearly half the numbor of the accnaed are invariably 
acquitted from year to yepr by the session courts, In other words, adding 
the results together, in nemly 80 per cont,, or four-fifths of the number 
of the presumably heinons class of offences, the magistrates aud the session 
Judges together find it necossary, after formal and often-times lengthy 
investigation, to acquitand discharge the accused persons. With regard 
tothe offences within the jurisdiction of the imagistrates, a similar 
proportion of discharges and acquittals was shown to be trac, Altogether, 
it may bo hold as established that this abnormal proportion holds oqually 
good with regard to tho hoinous as well as the simpler class of offonces. 

It follows, therefore, that, quite independently of the distinctive charactor 
of the offences or of the persons who try them, this abnormal disparity 
between convictions and acquittals obtains throughout the statistics of tho 
administration of criminal juatico, This certainly is a matter for grave 


,consideration, fhocauso this glaring disparity does not seam to charactorizo, 


thp working of the crimital courts inthe other provinces of India, and oven 
in thig Prosidency it is an evil of teeont growth, ds has buen sliown at longth 
in a former chapter. In the ease of the simpler offences, the full details of 
figures necessary to enablo one to distinguish botwoen discharges and 
aoquittala were not available, and tho inferences on this head wore 
obnoxious to adyorac criticism on that gromnd, With regard to tho work of 
these higher courts, however, no such confusion exists, ho charactor of 
the offences is a gnarantco that 10 magistrate will take upon himaclf to 
pornit private settlement and compounding of oriime. Tn offences which 
do not admit of compromise, the outrageons proportion of 80 por cunt, 
of acquittals betrays a disparity of resulta, the startling onorutity of which 
only long habit blinds the habitual observer from percviving, and indivater 
cithek listless and inoxcusable indifference on the part of the administrators, 
or some other ragical dofect which is absolutely appalling to contemplate, 
‘Where can be the morié of a aystom in which three-fourths of the number 
of persons tried are bothered ont of their existence, aud expoged to tho 
annoyance, obloquy, and Ings of time aud moanoy involved int erlninal 
prosecution and trial by tho court of session, for the meré fun or mischiel of 








the thing? This ig toa ecriotis a subject to be lightly passed over, and as‘ 


the evil is peculiar to this Prosidency, and evun hore in of very reugut aunt 
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progressive growth, it demands the most stronuous offorts on the part of flo 
authorilies.to provide a palliative for it, 

Those who have attentively studicd the figures summarized bofdro 
with regard to thé working of the courts of session in this Presidency, 
will not fail to sco that the present proportion between convictions 
and acquittals does not indicate a state of things upon which ons 
tan Jook with quiot satisfaction. It will not do to accept these results 
as inovitable under the oxisting conditions of. tho population ‘of this 
Presidency. For, side by sido with these rosults of mofussil administration, 
the statistics of the working of the High Court gn its original side present 
a contrast which is at once agrecable and suggestive, In the town and 
island of Bombay, © different criminal proceduro obtains, and: tho 
committing magistrates are exclusively criminal Judges, and are not 
distracted with any other executive or revenue duties. The following 
statement furnishes ‘the necessary figures for six years -—~ 





1865 1868 1907 1868 1809 1870 


Namber Of persons’ ‘trfed at the erininal 

stesions of the High Court, Bombay.. 212 176 168 197 149 175 
Number of porsons convictel ....seeee Vi 134 124 183 401. 196 
Number of persous acquitted ....5 41 42 at 64 48 40: 








Tt will bo seen from, those figures that the number of persons convicted is 
on an average 78 per cont. of the entiro number of porséns committed, 
being 25 por cent. more than the proportion which obtains in the mofuggil 
districta, All the associations in connection with the working of the High 
Court, and of the proverbial leniency of English criminal law, would 
have led ono to anticipate a contrary result,—one ominently favourable to 
the mofussil courts, in respect of the promptitudo and certainty of thoir 
meting out punishment to convicted crime. Tho fault lies not so much 
inthe Judges of tho session courts, most of whom are hard-working, 
couscientions officers, as in the foundation of the mofursil criminal 
superstructure, the executive and revenue officials who aro clothed with 

judicial functions, 

Thorois no other differentiating circumstance which can 1 sufficfently 
evount for this most unoxpected rosult.. Tho law administered is tho 
sate both in Bombay and the mofussil ; tha native population is mais up 
of nearly the same cloments in both places; the Judges, <vho presido over 
tho session courts, in their quality of foreigners, are pretty nearly on tho 
sane leve}; the procedure of tho High Court and the traditions of English 
Jaw are, if possible, decidedly more liborally inclincd to favour. the 

_ aceused than the spirit o€ our mofusail Code of Procedure ; and yet, from 
year to year, the number of convictions, within the local limits of the 
Presidgucy High Court, is 25 per cent, larger than the proportion which 
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obtains in the mofussil. Tho only distinctive crcumstance wat can ve 
pointed out relates to the qualifications of the committing magistratos, 
an the nature and extent of the discrotion exercised by them in returning 
truc bills in those cases whero they hold tho preliminary. inquirios. How- 
ever that may be, this contrast opens up « whole vista of reflections, 
which the careful student of our administrativo statistics may do well to 
follow up to their legitimate conclusions, It will be atleast conceded that 
tho example 6f the Iligh Court shows that there is a considerable seopo 
for improvemont in tho constitution of tho mofussil criminal courts, and 
that there is no fatal necessity about this frightful abuse and miscarriage 
of justice, which people must noods accopt as inovitablo, or. with resigned 
indifference. 


Tt may be noted in this placo that the criminal dutios of tho session and 
assistant session Judges take tp moro than a third of their available sitting- 
days in the year, ‘Tho number of days that the session courta sat during 
four years, 1867-70, averaged about 1,300 days, which gives 60 days for 
each Judge, The Judges of some of the larger districts were required to 
devote nearly two-thirds of their available sitting-days in the year to their 
criminal work. Tho Ahmedabad session court sat 205 days in 1870, tho 
soasion courts of Tanna and Khandeish sat 175 days cach, and tho soasion 
court of Poona sat for 163 days in the same yoar; moro than half tho 
available working-time of those highly-paid officers ia thus frittored away 
in tho disposal of cases whore conviction alternates with acquittal, Tho 
waste of time and talents of judicial officors is, howover, dwarfed by 
the. miserable lot of the witnesses who aro required to aticnd the sessions 
from considorabje distances to a great oxtont at their own oxponso, Lhe 
following statement gives the necessary details — 





1866 | 1867 1868 1860 1870 





Number of witness 
season COUP B+ 46 
Distance in mniles tr 


Uae TOT40 
270,087 2270 





1a} 
7,822 | 8,090 | 1,268 
ve flee [24299 











While, thorefore, the number of persons tried and of persons conyicted 
havo romained absolutely steady, or show aslight decline, the number of 
witndsscs oxamined, and tho distances travelled -by them, which is a safe 
indox to thoir hardships, have beon increasing every year with frightful 
rapidity. And all these hardships have to be andured by the silent sallecors 
from tho tyranny of the present judicial system, as oftgn, be it 
remembered, for the conviction of the roal offender as for the proteation of 
tho innocent porson wrongly accused. Enough has been said on this part 
of the subject to leave no oxeuse for indifference in nose who aro charged 
with the responsible admiuistration of the State, The systuni is ovidoutly 
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Toose somewhere, and needs a thorough hauling-up to the uttor demolition 
of all established traditions, 

There is only one more point of intorest in connection with the workjhg 
of the courts of session. Allusion is here made to the results of the 
experimental introduction of trial by jury in the mofussil. Although trial 
by tho Panchayat is an indigenous institution of the land, the rulors of 
British India have shown snch a jealousy of the exorcise of the slightest in- 
dopendent activity on tho part of the people, that the introdudtion of trial by 
jory, though in some sonse countenanced by Mr. Elphinstono’s regulations 
of 1827, has been regarded in many quarters with most unworthy 
suspicions, aud has been clogged with all manner of obstructions and 
safegnards, which detract greatly from its educational and judicial value, 
Trial by jury was first introduced as an experiment in the district of 
Poona about the year 1867. The following statement furnishes the details 
of the results of the working of this exporimental measure from 1867 
down to the close of 1872 :— 





1807 | 1868 }-1869 | 1870 | 1871 | 1872 jTotal, 


6a 62] 48 54 08 823 
33 40 33] 18 28 Ww Teo 
30 2 29] 25 |. 26 a 64 


Number of acctteod javsons Who wore tiled dy 
LY sesevereet 

adnber convicted 

‘Number acquitted 








It will he seon from these figures that tho proportion of convictions to 
acquittals is nearly equal ; or, if there is a slight difference, it is in favour 
of convictions, It has been'shown atJongth before that this samo propor- 
tion holds good as regards the working of the courts of seasion ail over 
tho Presidency. So far, therefore, as any apprehensions may be, entor- 
tainod that, by loaving questions of fact to the jury, the strictness of tho 
administration of justice will be discredited by tho vagaries of irres- 
ponsible jurors, it will be seen that, in its practical working, the systom 
betrays no sich tendency, ‘Tlie jurors are quite as roady to convict, if nob 
moro ao, as tho Judges sitting with the assessors, 


The Hon'ble Mr. Justice Lloyd, who was Session Judge ‘at Poona 
in 1867-68, in his official report, observes that “he has no hesitation in 
saying that tho system is popular, and he thinks also that it may be hold 
to-be.guccessful.” In the first year of its introduction, in 59 out of 66° 
eases the verdict of the jury was concurred in. by the Judge. In the other 
7 cases, the Judge did not coneur in the verdict of tho jury, which 
acquitted, in’ 4 and convicted in 3 cases. On the. whole, ta uso tho 
words of the administration report of 1867-68, “there has been such a 
fair measure of success as to justify the continuance of the experiment.” 
The administration report of the uext year, 1868-69, furnishes an cyually 
favouggble testimony as to the success of this institution, It-scoms: some 
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high-official had complained that the administration of justice hed heen 
brought into discredit by the system of trial by jury, regarding: which, it 
wash alleged, popular opinion was anything but favourable. A return of 
criminal trials of the session court of Poona was accordingly called for, 
from which it appeared that, out of 101 cases tried singo January 1867, the 
Judge approved of the finding of the jury in 88 cases, aud digapproved in 18 
cases ; witli regard to the disapproval, it appoared that the jury convicted 
17 prisoners whom the Judge would have acquitted, and aequitted 18 
whom the Judgo would have convicted. Tho return, therefore, showed 
that the jury were quite ag ready to convict as tho Judge, if not moro so, 
Under the new Code of Criminal Procedure, this dangor of a possible 
difforonce between Judge and jury bas been obviated by a provision which 
directs in such oasos a referenco to the High Court, whose verdict is to be 
final, Under theso circumstances, it must bo admitted that the time is 
come for the gradual abolition of the imbecile system of trial by avsessors, 
and the concession of this old indigenous privilege to the people of this 
country. The imbecile system, as it may well bo called, of assessors 
serves no possible end, Its requisitions upon the timo of private 


“Gndividuals are equally exacting, while the power it allows, and tho 


responsibility i¢ cuforces upon their attention aud conscience, are nil, 
‘As a general result, thero is no pereeptibte difforence between tho work 
done under the two systems, oy, if there is any difference, it is in favour 
of tho jury system. Add: ta those tho immonse educational value of tho 
jury system and its political safety. If these considorutions are takon 
frito account, there will be no room left for two opinions on this question, 

» With the now safoguard provided by law, thero is no furthor exonso 
left for continuing any longor the anomalous, lalf-nnd-half, and therefore 
thoroughly uscless, compromise of trial by assessora, who determine 
nothing, in whom independence is too often decined to be impertinence, and 
who, therefore, sit stulidly and Jistlessly to render the bodily servic ot 
aitendance éxactod from thom, without any profit to thomselves, or in any 
way reconciling the people to. fool confidence in their verdict. It isa 
common saying in this country that tho unanimous voico of fivomen (Panch) 
is the voice of God himself, ‘The unanimons vordict of five jurors impartially 
chosen has, this potent offect upon tha mind of the people, aud thoy 
accept it accordingly, No such ecoeptanco is accorded to the decision of 
tho Judgo assisted by tho axsossora, In connection, therefore, with the 
working of the courts of session, the ‘substitution of trial by jury.in all 
tho larger zillah towns is a reform which is urgently eallodyfor. Its 
aafoty: and its suceoss are guaraniced by the results of past oxporiones 5 
and the prospective advantages which such a chango promises to secure in 
tho best interests of tho people, aro onough to outweigh all minor diltioultios 
altendaut upon its first introduction, 
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Chapter V 


STATISTICS REGARDING THE WORKING OF TILE CRIMINAL 
COURTS OF APPEAL. : 

Te observations contained in the precadingefive chaptors touch upon 
ttearly all the chicf points of permanent interest in connection with the 
working of the original criminal courts, Besides theso courts of original 
jurisdiction, there is a corresponding chain of courts of appeal intended to 
keep in check and regulate the working of the courts of first instanco, 
The system of appeal ia criminal matters differs for the better in ono 
essential respect from tho complex arrangement of the civil appellate 
courts, The law allows ono appeal only as a matter of right, and thig 
appeal is general, and not partial, From tho decisions’of tho subordinaty . 
magistrates of the second and third classes, one appeal lies to the magisttato 
of the district, or person clothed with these powers; and from the magistrates 
of the first class, one appeal lieg to the court of session ; and from tho 
court of session, one appeal lies to the High Court, Thijs last appeal, in 
cases. tried by jury, relates to matters of law only, This simplification 
will bo admitted to bo a great advantage, and it cortainly obviates all Aha 
delay and the vexation and needless expenso involved in tha system of 
double and partial appeals allowed by the law in civil litigation. It may bo 
noted, howaver, that. there is room for improvement in the direction of 
relieving the district magistrates of the Inbour of appellate work at present 
cast on thoir shoulders, and the transference of these duties to the courts of 
session. This isa reform suggested by the signs of tho times. Enough hag. 
been said in the preceding observations on tho genoral “incompetenéo, 
grounded on incompatibility of duties, of district collectors to discharge 
oflectively purely judicial work; and it is not necessary to go over the same 
‘ground again, ‘The virtual abandonment of their judicial functions by tho 

district magistrates of whole districts, is a fact which can no longer bo 
overlooked as a passing incident; and this-indifference to purely judicial 
work indisposes theso . officers“from effectively exercising their largo 
Appellate powers, Most-of these officers, for eight months in the year at Ioaat, 
ave travelling in the districts, and the hardships and uncertainty which 
the unfortunate prisonors, punished in ono part of the country, find in 
following these itinorants on their tours with their applications for relief, 
. together with the perfect impossibility of providing for tho attendance of 
profoggional advisers in these out-of-the-way places, are all. scrious-draw-, 
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biteks, and they imperatively demand that these appellate powers should he 
transferred to a permanont court, which ia entrusted with paroly judicial 
daties, like the court of session, 

Another important feature in which the system of appeal in criminal 
matters differs from eivil appeals, relates to the supplementary remedy of 
revision by which, even in the .absence of a foymal appoul, the superior 
courts are clothed with a power to call up for papers upon a review of the- 
ertminal returts, There is also.a power of reference in capitnl sentences, 
and, under the now Jaw, where there is a material difference of opinion 
Dotween the judge ‘and the jury. ‘Theso supplementary powers, joined, 
with the general ‘duporin@ndence exorcised by the superior courts, ave found 
in their practical working to bo ample protection and corrective against 
prejudice or error in the original courts, Tho administration reports 
unfortunately give very imperfect information regarding the working of the 
criminal courts of appeal; ‘The tabular statements lump together tho results 
of the working of the district magistrates and of the courts of session, In 
the absence of tho necessary dotails, it is impossible to institute any useful 
comparison between the relative ellicioncy of these two orders of courts, 

Tho following statomont summarizes the available information regarding 
tho total nambor of appoals from tha whole body of the magistracy of all 
grades during six yoars :~ 
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It will bo scen from these figuros that there has beon a consider 
incréngo, averaging about'60 por cont, in the work of the appollate conrls, 
which is not fully accounted for by the comparatively smaller increase in 
tho total number of trials by tho magistrates, As regards the quality of 
tho work, tho figures for confirmations and rovorsals show uo chango. 
About 70 per cent. of sontences appealod against are confirmed, and about 
one-sixth of tho sentciices are reversed, It may bo of sono interest to 
compare the results of the working of the civil and criminal courts in this 
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It will appear from this’statomont that, while the number of civil appoals 
disposed o£ was only 3 per cent. of tho enlire numbor of sits disposed 
of, the proportion o£ appeals in criminal cases is nearly double, being mpro 
than 7 per cont, onthe total number of trials held, and this in spite of 
the bar which the law places against appeals from all sentences inflicting 
acortain minimam of punishments, This fact iy partly accounted . for 
uy the eireumstanea that all criminal trials partake of tho: character of a 
sontest, which charactor cannot be predicated ofall civil litigation. 


With rogard to the working of tho High Court as a court of apponl 
superior to the courts of session,. and supeyintending generally tho 
uduninistration of justice in all the subordinate courts, the administration 
‘eports givo but little information beyoud what may be gleaned from the 
following very imperfect statement -— 
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Those figures show constant fluctuations, bni on. the whol thoy do not 
ndicaie any serious increase in the work of the High Court ay a court of 
inal resort in criminal mattors. The reports do not furnish any details 
svegards the character of the adjudications, and, in the absénce of this: 
formation, the bavo figures with their fluctuations have no significanco 
othe student of judicial statistics, These figurosy however, fully bear out 
io importance of preserving to the’ High Court its jurisdiction as ‘a court 
f revision. In the hands of painstaking Judges, much good is silently 
Nected by the timely exorcise of their powers in tho most holploss casos, 


Theso observations find their fitting closo in this placo. 


The bearing of tho larger conclusions whieh aro impreased upon the 
attention of the thoughtful student-by ‘a survey of these statistics of 
ériminal justice, and the reforms in the existing arrangements which they 
suggest, will be discussed in tho next chapter, 


That chaptor was originally written by the. writer of thése observations 
in answer to a call from tho authorities to submit a review upon the Hon'ble 
Mr. FitzJemes Stephion’s minuto on the administration of justico in 
British India, It Jinds its proper place here.as the concluding chapter 
to these observations. 


Chapter VII. 


OBSERVATIONS ON TITE HONOURABLE MR. TFITZJIAMES 
STEPIIEN'S MINUTE ON IE ADMINISTRATION OF 
JUSTICE IN BRITISH INDIA. 

Bofore commonaing tiig review, it may be nocessary to state, by way of | 
preliminary remark, what aro tho writor's qualifications to takepart in this 
discussion, and preswme to hold independent views of his own on tho 
subject. The writor is a graduate of tho Bombay University, and has 
passed the Advocate’s examination of the High Court. Tle has seen eight 
years’ sorvico,—first 28 Karbhari at Alculcote, exercising original civil 
jurisdiction, and the powers of a district magistrate in criminal matters ; 
sccondly, as Nyayadhisha at Kolapore with civil appellate powers, and the 
jurisdiction of an assistant session Judge; thirdly, as acting Police 
magistrato, and acting Judgo of the Small Canso Court in Bombay for short 
poriods ; fourthly, for the last two years and moro as first-class subordinate 
Judgo at Poona, invested for some months past with jurisdiction to decide 
appeals, Ho has had inthis way tho rare: good fortrme of having mado 
practical acquaintance with tho diflicultics and advantages of the prescut 
argangomonts for tho adiuinistration of civil as well as criminal justico, 
both in tho original and appeal stagos, and under tho non-regulation ag 
well as the regulation systems of rule. Ie may also claim to have mado 
a special study of judicial statistics, having publishod a pamphlet on the 
subject of civil atatistics about two years ago, Having said thas much 
rogarding the writor’s qualifications, it need hardly bo remarked that those 
observations will be conlined strictly to the systom of. administering 
justico which obtains in this Presidency, 

Tho main question disoussod in the minufo relates to the consideration 
of the best mato of organizing our judicial establishments, Chore is 
indecd a sort of digression, aud a lengthy-one too, in which the cxisting 
aystems of civil aud criminal procedure are passed undor review, and thoir 
dofects pointed out, This portion of tho minuto, so far as i6 hoara upon 
criminal justice, das. pagsul beyond the stage of discussion ; for, sinva tho 
minuto was written, the now Criminal Procedure Codo vas passed, and is 
now tho law of tho Jand. Mxcept so far, therofore, as tho gystem of 
procedure bears upon tho qnestion of the organization of our courts, the 
questions discuésad in Chapter V. of the minute (pages 49-89) have been 
for the most part settled in accordance with tho views of Mr, Stephon, aud 
will not, therefore, be touched upon in these observations, 
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Tho first question disenssed in the minute relates to tho prosent state 
‘of our judicial prgatization. In this connection, the distinction between 
the regulation and non-regniation aystema is all-pervading, separating 
tthe several provinecs of India, véz., the older provinces where oxecutive 
‘and judicial functions are entrusted te different officers, from those recent 
acquisitions in which all these functions are concentrated in the hands of ono 
andthe same officer. So far as this Presidency is concerned, this question has 
been definitively avttled by the old Regulations of 1827 ; anil the principle 
of division of functions has obtaincd such a firm footing on this sido of 
-India, that in our non-regulation province of Sind, and even in those 
native States which, by reason of tho minority or incapacity of their 
chiefs, are under tho direct administration of our Political officers, tho 
judicial and executive functions are, for the most part, eatrusted to 
different officers, . 


This division of functions has led, in the courso of time, to tho partial 
organization of separato services in this Presidency—a point in which 
Bombay, as remarked in the minute, is ahead of all the other provinces 
of India, : 


Mr, Stephen’s account of the present organisation and gtrongth of 
#udicial officers in this Presidency is incomplete in one important respect 
Tlo takes no account of the large nunbor of subordinate magistrate 
who dischargo, under the district collector-magistrato, revenue, executive, 
and. judicial functions all over the country. Tho ovil results of the. 
concentration of executive and judicial powers in the samo hands mosfly 
make thomselvos folt by. rerson of the administration of criminal justice 
being ontrusted to these subordinate revenue oflicers. ‘Their number, as 
stated in the latest administration report, comes up to the largo total of 855 
officers ; and this portion of tho judicial scrvico cannot safely be kept. out 
of view, because, butweon themselves, they dispose of nearly: 80 per cont. 
of the entira criminal work of tho Presideney. The work disposed of by 
the magistrates of various grades in tho regulation districts of this Presi- 
dency will bo scen from tho following statement :—~ 
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“Te will be seen from theo figures that tho anbordinate magistrates 
disposed of noarly four-fifths of the entire uumberofcases, while, the district 
mygistrates and their asaistants and deputies had cognizance of the remain- 
ing one-fifth between thomsolves. Tho siguificance of jhose figures will bo 
underatood morofully in the sequel of these observations ; at present it will 
bo snfliciont t6 have pointed out this most important omission in Mr. 
Stoplien’s sketch of the existing organization in this Presidoney. Another 
omission, though not of so much consequence, may algo be noticed in this 
place, Mr, Stophen makes no mention of tho ten amall cause cour Judges in 
thia Presidency, With theso additions, Mr. Stephen's sketch of tho, 
existing organization is Dlerably complote for the purposes of tho present 
enqniry. As a general result, ig may be stated that the separation off 
judicial and executive duties has been completely carricd out in tho 
department of civil justico in the courts of? orighil, appellate, and 
apecial appeal jurisdictions, In the department of ‘criminal jnstico, 
however, the separation of judicial and exceutivo functions is complete as 
rogards the higher courts only, whilo the entivo magistracy, numbering 
about 470 officers, with the small exceptions of the police and railway 
magistrates, have, besides thoir criminal work, both revenue and exceutive 
functions sto perform, which constitute their principal chargo, and tho 
suecossful discharge of which duties becomes tho great object of their 
anbition, 

To proceed*hoxt to tho consideration of tho second question discussed 
in tho minute, namely, avhother it is dosirable to. soparato judicial and 
eXccutivo functions where, under tho oxisting systom, they aro united. 
Vuou'gh it is rather too broadly worded, this question has, as My, Stephen has 
troated it, voferonee chiclly to tho nou-regulation provinces of tho Panjab 
anil tho Contral Provinces. Mr. Stephen states his doliberate opinion that 
tho present systum of the couccubration of factions which obtains in thosa 
provinces. should be abolished, As chsorved lefore, thin question has 
bdor Kottled beyond dispute, so far as the recognition of tho prinwiplo of 
soparation is concerned, on this side of India, ‘Tho reasons, however, 
which Mr, Stephon adduecs for the reform of the systui advocated hy hint, 
havo a wider application, aud lead to conclusions of great signilicance 
in the consideration of tho third question discussed in the iniuute. Kar, 
as Ras heen observed before, while tho principle of the separation of 
functions has begn long recognized on this side of India, it has been ouly 
partially carried out in the department of criminal justice, so far ns the 
courts of first-instaneo are concerned, Exeentive and jadivial £inetions 
clagh.with oro another, and cannot bo uscfully united in the stme Tends, 
for tho simplo reason that the charactor of the work requived of a judicial 
officer is adaptod to, aud dovclopes, a different order of active und passive 
facullies from those which are called into exercise in the efliciont discharge 
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of executive frnetions. Judicial work, morcover, is indoor work, which 
iuat be done at stated times, punctually observed, Exeentive work is for 
tho most part out-door work, which, to be done well, muat be done at all times, 
The work of a Judge comes to him instend of his going to it, and.ho must 
proceed by fixed rules, unconcerned for tho most part about particular 
consequences. The cxccutive officer has to take the initiative in all 
-manner of things, and he must watch the execution and carrying out of 
his moagures with a direct view to their particular conacfluences, Tho 
judicial and exceutive temper of mind being thus opposed to one another, 
one general result ix that the predominant habit absolutely smothers the 
other. Independontly of these considerations, whfth enunot bo worded more 
appropriately than in Mr, Stephen’s own torso way, there is one spectal 
reason which makes it highly inadvisable, in provinces where the British 
rule has become a long-established order of things, to unite all tho 
functions of sovereign power in the same hands, ‘The disparity between 
the.powor represonted by the governing classes, and the capacity on tho 
part of tho subject millions to influenco the exercise of this power for 
good, and to check its evils or abuses, ia so great that, in tho interesis of 
a good and progressively liberal Government, it is essential that the two 
functions of sovereignty represented by the Judgo and the oollector of 
rovenite must be entrusted to separate officers. Tho judicial courts aro 
emphatically tho only institutions ia the land which serve the purposes'of 
a formally guaranteed constitution to conserve the rightsof the subject 
population ;-and the education they givein the habits of constitutional 
obedience to. the law, as distinguished from abject submission to ifo 
individual will of tho officer declaring and executing the low, is of a sort 
which can rover be too highly esteemed, The old native model in which 
eiviJ, military, revere, police, and judicial functions were united in ono 
and the same hands, cach petty officer represonting the full absalnute 
sovereign within his own domain, kas brought the nation into its present 
plight of helpless dependenee, In the case. of native ralers, common 
sylapathy and the restraints of religion afforded some guarantocs against 
the worst evils of this absolutism, As both these checks aro wanting 
under tho British. rule, the perfect independence of the courts of justice 
is the only security provided by the constitution; and. this porfect 
independence can never be secured so long as. the department of crimina 
justice is constituted on its prosent footing. All thege considerations 
vonder it necessary that, to the utmost extent practicablo, the separation 
of executive and judicial functions should be complete, not ouly in the 
non-regulifion provinces, but also in. the regulation districts in those 
clepartmonts whore at present they are united, 

This leads naturally to the question discussed in the third chapter of tho 
minute, whether, under the conditions of British rule in India,:the 
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soparation betiveon the judicial and oxecutive officers should be absolute in 
all casos; This question resolvea itself ov this sido of India into, tho 
single consideration, whether the combination of criminal jurisdiction 
with exocutive authority in tho hands of the magistrates of various 
grades is © necessary ar desirable departure from the general principle 
recognized in thia Presidency with rogard to all civil courts and the highor 
grades of criminal courts, Mr. Stephen quotes a passage from the reply- 
of the Bombay" Goverment, in which tho system which obtains in this 
Prosidency is described to be “ gne of -pormancnt separation, not only 
betiweon judicial and administrative functions, but also betweon ‘the . 
‘porsons by whom they av? administered. The system is not partial or 
experimental, but it has existed for many years, boing desigued in tho 
Rogulations of 1827.” Tt necd hardly bo observed that this exprossion of 
opinion is inaccurate in one respect, ‘The primary courts of criminal justice 
aro presided ovor by some 470 officers, who aro, cach in his jurisdiction, 
in chargo also of the revenue and executive administration. It will be 
convenient to discuss tho main: question under two heads,—(1) with 
roforenco to the mombers of the covonanted civil service, who are rather 
excoptionally placed in this respect; and (2) with reference to tho 
uncovenanted native and European magistrates of all grades, Mr 
Stephon’s observations havo been oxelusively confined to tho first class of 
officers ; the second, and by far tho largest, class of these oflicers seems 
nover to have Seon distinctly prosented to his view, though, as wo havo 
shown before, it is with rogard to them that the union of functions is 
elfetly felt to bo an ovil, and requires to bo remedied. 

‘With regard to. the mombors of tho covenanted Korvice, men who 
constitute the ruling class in this country, thoir munbor in this Prosidoncy 
is mbout 80, o£ whour thoro are 18 oflicers in chargo of districts, called 
district collectors, and tho rest are thoir assistants. in subordinate! charge 
of portions of tho districts. Tho nambor of deputy magistrates and 
subordinate magistrates is about 888, or nearly five tines tho munbor. of 
tho civilian magistrates, : 

With rogard to tho first class, Mr. Stophen states that thero is a 
consenaits of opinions on the following points :—(1) ‘That it is 
absolutely ossential to tho maintenanco ef British rule in Tndia that 
tho position of tha district officer, ag tho represontative of the Govermneut 
within jis limify, should be proserved. Tho, district. officers must be 
real and offective. governors, and they should always havo sufliciont 
powers in their hands to load pooplo to regard thent as xulors and 
govornors, (2). A: curtain muount of sorvico in the revenue ank 
genoral oxecutive department is an indispensable preliminary’ to judicial 
eniployimont, as it secures tho necowsary oxpovionce of tho poyplo, their 
ways, charactor, and language. Partly in deference to the wuthority of 
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those whoge opinions on this poiut are digeatod in the minuto, and pari 
from tho fact that justice in Un country has to be aidministoret 
consiatontly with, and in subordinition ‘Lo, the paranonnt politigat 
consideration of the maintennuce o£ British rule in Dulin Civolving jn 
this singlo limitation tho necessity that juatico mast be udutinistored by 
foreigners, in. a foreign language, in tho ubsenee of all cheeks which 
public opinion aud the sense of tho profession impose), Mr Stoplien 
arrives 86 tho conelision that tho distrivt officors, high aed lew, shointd 
retain thoir criminal jurisdiction to tho oxtent oxercisad by them atthe 
prosoxtt time. ‘heir criminal jurisdiction ia, both in thoory aud in Lact, the 
most distinctive and casily reeognizad mark of Govereign powor, and any 
diminution of their authority in this respoct would break down the notion, 
of personal rule and authority, 

With roferenco to this position, the writer of those observations subinits 
that, in this matter, people, on this sido of Indin at loast, lave advanced 
Deyond the stago in which the considerations suggested in the proviaus 
paragraph havo much weight. As a etter of Lact, onr great district, 
officers have coagad to oxeroiso any of thoir magiaborial functions hoy 
find that thoir rovenne and oxccuti ve duties so wholly alisorb (hoir available 
timo, that practically they lave of their own accord hold in abwyanee the 
cxoroiso of their magisterial powers, consciouy of their inahility te do: 
justica to thes * duties, Throughout the year 1870, the 17 district 
magistrates in this Prosidency disposed of 800 canes botween themselves, 
or hardly. two oases a mouth cach, Paring the sumo. time, these sane 
olficors committed only 88 cases to tho sension courts for trial, Cho distefot 
magistrates of Surnt, Broach, Alunodinggur, Khandoish, Rituaghorty avid 
Sattara did absolutely no work under this head of thoir jurisdiction, 
Those facts show beyour doubt: Uhat there has heen a virtual abandomiient 
oftheir judicial functions forced upon thesa overworked offlegrs by tho: 
daily exigencies of their miscollanvons didios, Ut eamioet, however, bo main: 
tained, that pooplo have in nny way ceasal bo rogard Che dinteiet volldctors 
with awo and with trembling, ‘Lhovo is no loss of prestiyo in the: fact, 
that the district collector, being oppressed with exeentive work, wiaely 
abstains from oxorvising his juliet] funetions. ‘Phore is no wie of robes. 
ing our stops; tho district collectors havo consed Lo be working factors, it 
tho judicial organization, mul the tino has como whou thin fact should bo 
recognized, and somo arrangement alopted by which the Jistriet collector 
will bo formally permitted to delogate hin magisterial chargo to ono: of 
his sutiior assistanta, who should bo outrustud with exclusively judicial, 
work, A®rogards the younger civilians, thero can bo no. doubt that 
thore is much Lores in tho consideration styyested hofure, that before hods 
allowed to make his choice bobween executive wid jadivial dutics, he should 
bo made to’spoud some yonrs in the rovente wud exeentive ehargo-of 

















41 


one or more talookas, Even with regard to theso officers, it is cortainly 
to be desired that there should bo a division of dutics betweon tlre assistant 
magistr ‘ates; and the | young civilian, after spending his first two years in 
the discharge of rovenve work, should be required to work as criminal dudge 
for a similar poriod, The division between the several niagistrates of 
executive and judicial duties is nob in any way idontical with the union 

‘of both these powers in tho same hands. While admitting, to a partial” 
extent, that the covenanted collector-magistrates are exceptionally cireum- 
stanced, and that, for political reasons of Stato, the principle of a separation 
of functions and of servigos cannot bo fully carried out, it must at tho samo 
timo be allowed that the time has come—(!) for permanently relieving the 
chief district officor of his magisterial duties, and permitting him to 
delegate these functions to one of his assistauts ; aud (2) for carrying out 
the genoral principle of separation of functions, with regard to tho younger 
civilians, to tho extent of cutrusting to onc oficer at atimo 0 on) y one kind 
of work, 

To come now to the second class of native subordinate magistrates, 
there are no political reasons which counsel the necessity of continuing the 
present system with regard to them, ‘Chey are mostly natives of tho country 
by birth or residence. They arc not foreigners, and do not administer justice 
in aforeign language, They do not furnish the materials ont of which tho 
great honds of, departments are mado, Tho maintenanco of their prestigo 
ig not'synonymous with the maintenance of British rule. There ia not 
agingle consideration, oxcopt porhaps of financial economy ‘in their 
favow, justifying a departure so flagrant and so dangorous from tho 
principle of pormanont and systomatio separation of functions and sorvices, 
which the Bombay Govornnient so emphatically clain tho credit of having 
established in this Presidency, 

From tho statemont furnished before, it will appoar that tho subordinate 
native magistrates disposo of 80 por “oent, of tho ontiro number of 
criminal ganos, If tho worl done by the 83 doputy inagintrates bo added 
to this, the percentage will certainly rise to something like 90 per cont, 
Tho ovil results arising from the policy of uniting the. two functions, 
mostly make themuelves felt in respect: of these 880 offieors, Nearly all 
these officors aro in chargo of rovenue and oxceutive dutios, | ‘Lhe 
mamlutdar is tho chio£ revenuo collector, or Jamabandi oflicor, for his 
talooka; he is, fosides, in charge of tho talooka treasury ; and ‘ll the 
difforont dopartments of tho State make their reqnisitions upon the 
peoplo through his: channol, ‘ho auporintendent of police, Ao survey 
and sottlemont officer, tho executive ongineer, the inapecting postanaster, 
tho inspector of vaccination, the commanding officer of a regiment on 
march, the educational .inspector—these, and many more, constantly 
require his personal services for aid aud assistance. His head bxkoon 
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as the charge of the treasury in the mamlutdar’s absence ; ho is also ath 
registr' ar .and stb-magistrate. Besides these dutics, "tho muauntutdar 
disposes of casos under Act V, of 1864. The mamlutdar has further to’sea 
that the accounts of the village and of the talooka ard properly kept, that 
the ryots have their receipt- -books punetually written up, that the cultiva- 
tion returns are properly made out, that the boundary marka are kept in 
proper repair, The mamlutdar must affcrd legititnate help to Muropean 
travellots; ho must call on gontlemen who come to hia talooka on duty, 
and show them overy courtesy and reapect. 


“Tho mamlutdars appoint inferior village ‘scrants other than patola and 
kulkarnecs. ‘hoy must personally conduct tho sale of stolen forest 
produce, as also of the right of occupancy of waste numbers under the 
survey rules. ‘Choy enter in the accounts the names of tho hoirs of 
deceased holders of khalsat or stmmarily-settled inam Innds, They 
certify to the execution of powers-of-attorney and life-cortificates, They 
have, moreover, to attend to abkari matters, to collect tho income-tax 
without giving cause for complaint, to act as mombera of the local find 
committees, to attend to the execution of local works, to act as members 
of the municipal boards,” &c. i 

This enumeration of functions is extracted from tho Revenuo Hand-book 
published by Mr, Nairne, Thoro can -be no doubt it is very imporfect.; 
buf, even as it is, the duties required of theso revenue officers are of a sort 
which unfit thom for judicial work. What holds true of the matmlutdars 
holds true, with moro or less accuyncy, of the head karkoons:next in renk 
to them, and of the deputy collectors over their heads, No wonder theso 
men perform their judicial functions indifferently and in an off-hand 
manner, ‘That these functioris are indifforontly performed, is a fact 
about which thero. is little room loft for doubt. Comparing the two 
services, the native subordinate Judgosand tho native subordinate magis- 
trates, and contrasting their results, the disparity that appears is of a ‘sort 
which should silence the most obstinate advocate of tho prosant order of 
things, In tho departmout of civil justice, about-90 judicial. officers dispose 
of betiveon themselves 143,000 civil cases, out of which about 24,000. are of 
the contested sort, Tho olaim of tho plaintift is found to be truo in 188,000 
of those caves,.or in 95 per cent. of the cases tried, Tt the department of 
criminal justice, more than four times the number of officers dispose of less 
than threo times the number of cases ; tho figures arerespettively 388 officors 
deciding 42,500 cases, out of which about 7,000 cases only relato to 

. really heéaous offences. While the proportion of rightful to false claims 
is more than 10 to 1 in the department of civil justice, the proportion of 
false to. true complaints is reversed in the criminal courts; more than 70 
per vent, of the persons apprehended by tho police having to be. acquitted 
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These facts are sufficient of themselves t6 satisfy the most incredulous 
that the criniinal courts of first instance are notin safe hands, and that 
reform is needed in their organization. No reform can effcet the slightost 
change for the better which is not based upon as radical a separation of 
executive and. criminal dutics as that which has obtaincd so long in the 
department of civil justice. As has been shown before, the work devolved 
upon the subordinate revenue officers is suflicient to employ all thoir avail- 

" able time and eorgy, and in their case no political considerations counsel the 
maintouance of the present system of uniting heterogeneous, and in somo 
sense conflicting, functions, ‘The waste of powers involved in the presont 
arrangoment is simply frightful to contomplate ; the weakening of respon: * 
sibilities, the encouragement given to frivolous complaints, the demoraliza- 
tion of the people caused by this frequent reconrac to the police courts, and 
tho ineficiency genorally of the work done, ave all of a sort which demand 
a radical change in the direction indicated before. A great deal of this 
inefficiency is, no .doubt, due to the indifferent manner in which the 
native subordinate magistrates are selected for their. posts, and the entire 
absence of any special training for the work which distinguishes most of 
these mon, On this part of the subject, however, there will be occasion to 
speak moro fully in the ‘sequel of these observations, 

As a summary of the whole of this portion of the discussion, it may be 
safely stated that the union of executive and ciiminal functions in the 
hands of. the ative subordinate service is condemned on all. grounds, 
and the principle of separation must be carried out as fully in the criminal, 
agit has long been carried out in the civil, department, Looking at the 
matter from a common-sense poiut of view, there is really no intelligible 
reason, oxcopt of financial economy or police eonvenionco, why such 
a distinction should be made between civil and criminal justico, 
why tho rights of porson should be treated as of loss consequence 
than those of proporty, As rogards tho argumont: based ou financial 
or police considerations, this is not tle placo to consider it in detail, 
but it can bo shown that, with tho presont expenditure of public 
money, tho reform in.the organization of onr criminal courts can 
be carried out with a viow to secure elliciency and police control, 


Having thus disposed of the main question, Mr, Stephen proceeds, in the 
fourth chapter of the minute, to discuss the question of the nature and 
extent of judicial training which should be provided for those who aspire 
to preside over owr civil and criminal courts, At present, the native 
subordinate Judgos as a class axe selected after a hard competition, which 
tests tho liberal and special educational. qualifications of tho eandidates, 
The noxt grado of Judges, tho assistant Judgos, aro perhaps the weakest link 
in this civil organization. There aro bright oxcoptions, not a Low. ; but, as a 
class, the young civilian who has made his choice of the judicial lino is atonee 
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posted tothe charge of a court of appenl, and sits in judgment over the 
décisions of the subordinate Judges without over having decided an 
original case himself, No special test is imposed to ascertain his mastery 
of the native character and languages beyond what all civiliana pass 
through in tho first’years of their probation, or of his‘attainments in the 
knowledge of the English, Hindu, and Mahomedan Laws, Of course, in 
the course of years the assistant Judge grows into the experienced district 
Judge, and makes up for past deficionces as he best can, In fhe department 
of criminal justice, the young assistant magistrates learn their business 
in the-actual discharge of it; and of late a special examination test lag 
been dovised, which must bo passed through by Aheso officers if they caro 
for promotion, ‘ho native subordinate magistrates are, however, sadly 
nogiected in this branch of the service. . For tho most part, the mamlutdars 
rise from the ranks, and possess little or no judicial training beyond what 
their early skill in taking down depositions may have taught them, 


NN, B.—Sinco these observations were written, a salutary change for the 
hotter has been introduced by a recent arrangement which provides an 
examination test for all futuro aspirants for magisterial duties. 

This is o fair description of the present state of things in this Presidency, 
Tho administration of law is becoming daily more and moro 4 matter of 
special study, With our codes and our judicial decisions upon written 
and unwritten law, it will not do to let things atone, and the inconvenient 
faot must be fully faced, The native magistrates should be at least on a 
lovel with thoir brothers, the native subordinate Judgos. In fact, the two 
services must bo filled from the ranks of the same clasa, if both tho dutiva 
cannot at present be entrusted to the samo persons, * ” 

‘Mr, Stephen is lavish in his praiso of the small body of Indian vodificd 
law. On this point, the writor of theac obsorvations has always chorished 
a fooling that this self-glorification was based considorably on. a. miscon-— 
ception of the service to which codified law can be turned to account 
for tho purposes of study or in tho discharge of actual work. A 
code of law docs not in any way, for purposes of real study or actual 
practice, onable the student or practitioner to dispenso with the great 
toxt-books on the subject, or to see his way clearly through all difficulties 
without the help of judicial decisions. In this respect the Jatest 
example ig tho best, Mr. Stephen's Indian Evidence Act is a masterly 
specimen of the strength and weakness of codified law. As 
authoritative declarations of tho great principles of. English Common 
Law'on the subject, its sections can cortainly not be equalled. in 
accuracy tr exhaustivoness, but it is quite a dolusion to suppose that 
the student will know all he-wants:to know on the subject by confining 
himself to the text of the Act, The Act by itself is simply unintelligible, 
and must be studied in all its amplifioation in tho. writings of the great 
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toxt-writers. The same must be said, in torma till more. emphatic, a4 
regards the necessitics of the practitioncre. The bald illustrations are 4n 
the first instance uniatelligible, and, even when their meaning can be 
made out, they axe but indifferent substitutes for the reports of the 
cases of which the} are the abstracts. Day by day, ‘thia complexity of 
law must increase, and no manner of codifications will make Indian Law 
more easy of study and reference than before. 

As regards gudicial decisions also, Mr.-Stephen seems to regard their 
immense growth during the last ten years a8 an unmixed evil. Viewed 
from one point of view, they are no doubt a great stumbling-block tin’ the 
oxerciaé of independent jgdgment on the part of the Judges who administer 
the law. But this is a necessary ovil, which must bo submitted toin 
oyder to avoid more dangerous evils arising from the unbridled discrotion 
of Judges. The claborate scheme recommended by Mr, Stephen, by 
which the present extent of unlicensed reporting will-be, to some degree, : 
controlled, looks well on paper, but it is not likely to succeed at all in its 
practical working. At present in all the Presidencies, there are official 
reporters with their staffs, and Government grants.a large subsidy to 
defray tho charges of printing the official reports, Notwithstanding these 
advantageg, the official reporter is out-distanced in the race by the mass of 
private publications which creato and find their own market, and havo 
managed to live on for years together on their own resources. Official 
reporting wilkbe either too meagre or too indifferently done, or will be 
too late, or will be too partial to be the genuine thing which people want. 
As the writer of these observations has himself served for two years on tho 
ataft.of tho reporter to the High Court, he can speak with a groat deal of 
oxporience on the subject, Anditia his dcliberato opinion that neithor 
the codification of law, nor tho official control of the work of reporting, 
will in any way holp to makolaw simple of study, and enable tho studont 
to do away witli thehelp of tho great text-writera or the mass. of privato 
reporters, ; : 

As apart of tho subject of judicial training, Mr. Stephen proposes, —(1) to 
turn to account the legal patronage of Government by bestowing tho profes- 
sorships of our law-schools, tho places of Advocates-Genoral and Logal 
Remembrancers and Government Proscoutors upon civilian barristors, who 
willthus, by dint of professional - practice, specially qualify thomselves 
for the judicial sorvico of the State } (2) by opening tho judicial service to 
outsiders, barristers, and native lawyors aud Judges, subjoct to proper tests 
aud qualifications, 

O£ these two proposals, it may bo sulliciont to remark, regfrding thy 
firat, that the places at tho disposal of Government. are, in tho first 
inatarico, too few for the purpose intended, and require besides the services 
of men already trained to their work, and cannot be safcly used to serve 
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as atepping-stones or schools of discipline to teach tho young civilian-or 
batrister the work required of him, As regards the second suggestion, it 
ia oxta which must find practical recoguition ono day. As soon as a 
separate judicial seryice is formed, ib must bo opened to outsidors, both 
European and native, wlio may be qualified for it, The recommendation 
has been mado from time to time by the ablest Indian statesmen ; and 
the anomaly of the prosent arrangoment, based. on fancied reasons of 
State policy, cannot be permitted to last long without being-questioned, 


Mr. Stephen, at the closo of his observations in this chaptor, has oxprossed 
his opinion that, while it is evory way desirable to open tho judicial sorvica 
in all its grades to native ambition, it is not at al?a necessary consequence 
that the native Judge should be paid at the same rato ag his Wnglish 
compeor, for the sealo of salaries paid to tho English officors ig, largely 
based on other considerations than remunoration for work doné, 
This was too particular a romark, and should havo found no placo in the 
minute, Tor, in the first place, the word “native” cannot be accurately 
defined, The latest explanation givon includos Englishmen born in India, as 
well as the indigenous sons of the soil, Secondly —Even in the restricted 
sense of the word, it includes whole racos whose mode of life and standard 
of living is as expensive as those of Europeans, who have alse to leave 
home and country, and live alono in foreign lands the best part. of their 
oxiatence, and sond their children home to bo educated. Mr, Daphtaro 
serving in Burmah, or Mr. Tagore in North Canara, or Mr, Joykar ats 
Adon, haye to submit to all the hardships of life of which their Baropean 
compeers make so much capital, Thitdly—There is no impropriety i 
paying men like Mr, Dwarkanath Mittra or Mr, Shambhoonath Pandit 
at the rates of salary received by the Zuropean Judges, when it is romom- 
bered that both these able men mado moro money at tho Bar than thoy 
ever got as Judges. Fourthly-—Cho whole moral advantage of such 
‘nominations of native officors to posis hold before hy Buropeans only, is 
lost whon this most insidious distinction is mado between two sets of 
servants who work upon acommon platform, ‘Tho sense of the great truth 
that tho political equality ofthe two racca is becoming every day more 
and moro a matter of fact, is lost when such paltry distinctions are made 
rogar'ding pay and the privileges of leave. and pension, The TMigtieh 
ralerg of the country oftentimes cannot bo made to underatand that 
this unequal struggle for placo and power. maintained. by the ambitious 
class of natives, resulting in the gradual encroachment of the privileges 
‘of tho ruling class, is not: entirely sordid: in its character; it, in. fact 
embodies ths principles of the old Roman struggle between tho patricians 
and the plebeians for the offices of the State, and should therefore 
meot with their sympathy when a fair victory has been won in open 
competition, -At least, there should. be no cause for jealousy: till. the 
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number of native aspirants becomes a really formidable mmority. . Lastty, 
Mr. Stephon, and those who advocate his views, forget what.the responstbi- 
ities and demands, of social position are which a native in high place is 
called upon to meet, Society is still patriarehial with tus, and the munber 
of poor felations who Jearn to be dependont upon the kindness of a well- 
to-do native has absolutely no counterpart in English domestie economy, 
These considerations ought always to haye duo weight allowed to thein 
whenever propgsals of o reactionary tendency in this direction aro mado 
by men in Mr! Stephen's position, ‘ 

In Chapter V.; Mr. Steppen discusses at great length the question. xs to 
what modifications are required in the present system of civil and criminal 
procedure. It has been already stated, at the commencement of these 
observations, that all the particular suggestions mado in this chapter 
relating to criminal procedure have been embodied in the new Act, and 
the entire subject therefore has been set at rest for the time. 

The only subject of any present importanco in this connection is the 
question of the civil appellate courts, ‘The British Tndian system of Jaw is 
distinguished from all other municipal laws by the great liberty it allows 
to parties gast in one court to renew. their fight in a court of appoal. A 
judgment once given by a competent Judge who hears and records evidence 
on both sides, ought, as a rule to be final for all purposes, If the Judge turns 
outto be incompetent or corrupt, he may be removed from his post, and due 
aro taken to sclect tho most compotent mon for tho post vacated. , Partic® 

_ avo nok allowed this Inxury of an appeal where they agree to refer thoir 
dispuées to private Judges or arbitrators. There is no more reason why 1 
Judge's decision should not be equally final, simply because he is a well- 
qualified, and in most cases a porfectly fair and impartial, Jndge, which 
cannot bo oftentimes said with truth about privaté judges or reforces. 
‘Tho presont system of procodure sceins to suspect that no man's 
honesty or competence can he.accepted as eortain, and provides, both in 
oivil and criminal matters, an absolute right of appeal both on questions of 
fact and law.. As if this way not cnough, the samo spirit of jontousy 
allows a further appeal on points of law ‘to a third superior court 
Such complexity of check within chock, whatever may have been its uso 
once, is certainly now ont of date, and benefits nobody except those who 
are inclined to abuse it, Ont of a total of 128,000 suits disposed of hy 
the subordinate Judges, thore were only 4,000 appeals, which gives a 
‘proportion of nearly 3 per cont. Out of tho 128,000 cases dispoged of, 
noarly. 18,000 wore -contosted suits ; the proportion of apporW#”in these 
contested suits was thus about265 por cont. Out of the 4,000 and odd appeals, 
in nearly 60-por cent. the original decree was confirmed, tho only 
doubtful advantage derived by tho appellant being thathe staved off tho ovil 
day for a year or moro, at the sacrifice of a considerable sum of mMnoy. 
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Sixty por cont. of confirmations reduces tho proportion of casos in which 
thore was a prosumably legitimate ocersion for appoal to about 8 per cont. 
of contested suits, and about 1 per cont. of all suits, dtis to be horno in 
mind that thore isn furthor stage yot open, and the number of decisions in 
special appeal in which the High Court reverses the judgment of the lower 
appellate courts upon points of law along, i is proportionately larger than 
tho number of cases in which thoso lower appellate courlg reverse the 
docroes -of the courta of first instance. A further rednotion. has 
accordingly to be made, which reduces the porcentage of suits, in which 
‘parties are really benefitted by tho present pormisyjon to appeal in all cases, 
aslowas 5 por cunt, o£ contested suits, and loss than 1 per cont, of the 
total number of suits, The GO por cont. conlirmations, togethar with 
tho 20 por cont, in which tho original docreo reversed by the lower court 
of appeal is set to right again by the High Court, represont so much 
absolute waste of moncy, talents, time, and troublo, which is certainly not 
counter-balanced in the long ruu by tho gain to tho rightful parties who 
succood in the romaining 20 por cont, of successful appeals, What 
holds trac of civil suits is equally true of criminal cases, Out of 
42,500 trials held in 1870, there were only 3,000 appeals, and, in these 
7 por cent, of appoals, more than two-thirds resulted in the confirmation 
of the sentences passed, ‘Ihe usolessness of keeping up tho costly machi- 
nery of a doublo systom of appellate courts will bo thug plain to tho 
moat ardont adiniror of tho prosont arrangomonts, ‘The benofits, if any,: 
must bo of a vory questionable kind, seeing that the appellate cours 
spond moro than half thoir available time in couliriuing tho original dogroes, 
or ii re-confirming a reversed decreo. 


Indepondently of the anomaly of such a position, there is another aot 
which has beon woll brought out in tho minute, vz, that. tho first 
appeal is always an appeal from a woll-informod to an ill-informed 
tribnnal—from a Judge of considerable standing and exporionce, 
versed in native languages and porfectly acquainted with native 
charactor, and hearing aud recording the story as told by the witnesses 
bofore him, to a Judge often his junior in years and standing; 
unversed in untive languages aud mannors, and judging. from tho 
xecord before him whether tho Judge of the lowor court gavoeduo 
crectit to ule testimony of the witnesses, Ag if this was not onough, 
thors i is a furthor degron of absurdity ‘in storo. Tho” vordict of this 
‘ill-informed Judge, judging of facts. from tho record befora him, is 
declared? ty bo final on points of favt, although from his judgment on 
pointa of law an appeal is allowed to the High Court. Tho system of 
complex checks, as it is at prosort deviqed and worked, simply thoreforo 
defeats itself, and works injustice and demoralization to. an ‘extent 
indogwibable in words. Notwithstanding these acknowledged. evils, 
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Mr Stephen would retain one stago of appeal as a matter of courgd 
for the indirect servico rondored in checking official indifference ud 
abuse, and proposes only to do away with the present system of double 
and partial appeals Aa a substitute for this useless appeal, Mr. Stephon 
proposes to make it optional with parties to require’ the lower court to 
state cases for the opinion of the higher court on tho pian followed by 
the Judges of tho Mofussil and Presidency Small Canso Courts, aud also 
to. empower tf superior courts to call for papers on sufliciont cause 


shown. : 

‘Tho writer of these observations, in his pamphlet published in ‘ter, 
entitlod “Tlie Statistics of Civil Justice,” has, in anticipation of the minuto 
of Mr, Stophen, touched upon most of the questions discussed in these last 
chgpters, He had hardly anticipated that there would be such o 
cénsensis of opinions of tho highest authorities on the question of tho 
auomalous position of the courts of appeal and special appeal in the 
present arrangements. Morcover, it is to be remombered in this connec- 
tion that, since the establishment of the Small Causo Courts in tho 
Mofussil, this right o£ appeal has been, taken away from tho litigant 

“classes in the larger towns, and there is no oarthly reason why the moro 
simple dispi%es which make up the litigation of the raral classes should 
neod this protection, and there is every roason why they should bo 
discouraged from throwing good money after bad in this speculation of 
Jaw-suits, ‘The*eonolusions to which Mr. Stephen has beon led by a review 
of. the opinions of Indian Judges on this part of tho great subject 
of fis inquiry, namely, that the whole system of appoals in- civil cases is 
radically faulty, that the numbor of appeals onght to bo reduced, and 
the powor of final disposition more liberally accorded to the inferior 
courts, coiucide in the main with tho views stated by tho writer in his 
statistics of civil justice upon a survey of. several years’ results of tho 
work of tho civil courts in this Presidency, 

Tho last quostion discussed in the minuto relates to tho naluro and 
extent of the alterations which can be mado in tho presont system, with 
a. view to secure economy and increased employment of tho natives. On 
thia part of tho subject also, the wriler can do nothing botter than referto 
his chapter of suggestions for reform in the constitution of tho district and 
subordinate courts, Tho general direction of the reform suggosted therein 
points'to the re-corstruetion of the courts in every zilla on the model of 
the Presidency High Conrt, aud tho Presidency Small Cause Courts: and thy, 
police courts, - ‘This. would require,—(1) that the subordinate gigieetffirts 
shonld be tumed into small cause. courts, their jurisdiction of land puits, 
and suits involving saéus and questions of involved accounts, being 
transforréd to tho contral’zilla court; (2) thatthis central villa court 
should conrist of four 0° & Judgos, including two members of tho givil 
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sepvico and three uncovenanted Judges, sitting together or in division 
bekches, gud disposing of the whole of (he heavy litigation in tho original 
stago, for which avork these Judges will find ampla timo by reason of 
their being relinfd from all appeal work ; (3) np appeal should tio 
from the subord inate courts, bub there should bea power to call for the 
record, and algo’n powor fo state cases upon tho requisition af tho parties ; 





(4) no appeal ou matters of fact should lie from tho district court to: 


the High Court; (6) on tho criminal side, the subordinatd civil Judgoa, 
being relieved of their heavy civil work, should disposo of all casos within 
the jurisdiction of sccond-clasa magistrates ; 8) all other casos in: tho 
villahs should be disposed of by ono, to, or mote civilian or uncovenanted 
full-power magistrates, who should be bardonod with no other rovenne or 
excoutive work; (7) these Intter officora should also commit porgons 
charged with the more heinous oftencca to the sessions of the distrtot 
Tligh Courts, where the district Judge, with one native colleague 
magistrate, should dispose of tho heavy eases, This ia, in briof, 
the gchemo which coincides in the main with the views stated by 
Mr. Stephon in this portion of his minute. Mr, Justice Phoar and 
Mr, Justice Jackson soem to hold prociscly the samo viowa upon this 
subject. Mr. Stophon'’s scheme relatos only to the ro-construction of 
tho district courts, but ié is impossible to coustruct the district courts on a 
proper footing without taking into account the subordinato rolation of 
the infetior courts under their supervision. Under tho plan proposed in 
theso obsorvations; the present Auomalons character of the criminal courts 
will cengo, ‘and they will take their place in tho graduated series of 
inforior and superior courts; theirindopendonce,—that is, thoir ffecdom 
from distraction cauged by the prejitdices and exactions of revonue and 
miscellancous work,~-will be secured ; theré will bo a natural adjustment of 
tho jurisdictions of the courta of differout dogreos according to tho 
quality of tho Judges who presido over them; the presont aystom of 
double appoala will ho dono away with, and tho conaoquant waste of 
money and timo ‘and trouble and talents will be saved; the judicial 
servico will-ba forthe first time opened to the natives on equal torme, and 
Europom and native officors will learn to profit by oach other's omulation ; 
and last, not least, by the atrongthoning of tho district courts, the mofuasil 
rar will acquire o status aud an influence which it often lacks at presant. 

‘These observations have extended over a larger space, than was at fiyst 
anticipated, and here accordingly they find their fitting close. 
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DEDICATION 


a 
wae Howse, H. BW. Sr@eorce Pucker, 
MEMBER OF COUNCIL. 


Sir, 


Three "years ago |. ventured, with your permission; to 
dedicate to you my pamphlet on the Statistics of Civil 
"Justice: ‘The present publication is a continuation ‘of. 
the same inquiry. - deannot expectthat you. will agree, 
in-all. which «| have written, but. L. trust, that on many” 
points the views which | have ‘expressed will ‘be. found : 
to. accord with your: opinions. “As an humble effort to 
discuss a.subject.in which you -have always taken the. 
deepest. interest, | hope. it will: meet with: your approval. 


THE MUTHOR.: 


PREFACE 


Tr substance of tho first six chapters of the prosont 
publication has alyendy appeared in tho shapo of n sories of 
articles in the Times of India at broken intervals, This series, 
digesting tho statisti¢s of the administration of criminal justice in 
this Prosidency, is a continuation of a similar effort mado in 
connection with tho administfation of civil justice, the result. of 
which inquiry has already been embodied in the author's 
pamphlet on tho statistics of civil justice, Whatever may be 
tho valuo of tho conclusions and suggostions for roform contained 
in thoso publications, the author hopes that both these attempts 
will bo found usoful as digests of iho published  statistios 
regarding th the administration of j justice in this Presidency. 

* Somo of the articles as they appcared wore favourably 
noticed in tho newspapers, and this has encouraged the author 
to collect thom togothor in a separate publication, 

he sevonth chapter contains tho substance of tho 
obsorvations mado by the author upon the minulo of the Ton’ble 
Mx, FitzJames Stophen on tho administration of justico in 
India, a copy of which mito ivas senf to tho author for his 
opinion. It is owing to this cireumstanco of its origin that 
this.concluding portion is not so impersonal in its character ay 
the rest of the work. ‘Theso observations contain a résumé of 
tho whole inquiry, and they could not conveniently be separated 
from the body of the pamphlet. 


STATISTICS OF CRIMINAL JUSTICE, 





Chapter I, 


STATISTICS OF TIL WORK DONE BY THE CRIMINAL COURTS. 


Tue Ifon’ble Mr, FitzJamos Stephen's minute on tho Administration 
of Justico in India, fully anataing tho author's claims to the highest order of 
Indian statosmanship, and may be regarded as his parting legacy to this 
land of hig tempaary sojomn, It is good at times to seo how a groat 
administrative system looks when turnod inside out, This service Mr, 
Stephon has porformed for us by passing under review the salient features 
of tho existing§udicial systom in India. Ho does this from the stand-point 
ofan ominont English jucist, brought in intimate contact with the adminis 
tration of law in Buitish India, but so placed as not 1o be a working wheel of 
the mathine, Mr. Stophon’s method of treatmont is, however, at times too 
speculative to bo salo, and there is n constant effort to justify tho system, 
by reason of ils prosumed adaptabilily to ensure a theoretical ideal, which 
ia not altogethor vory asauring. At any rate, it is absolutely necessary to 
supploment this mothod of inquiry, and tost its conclusions by the only 
unfailing testimony,—that of the ascoriained results of tho actual working 
of the systom at present in force, 

Tho Govornmont of India, in circulating Mr, Stophon's minuto with ite 
sanotion, hia akon good care not to lead tho public, nt this carly stage of © 
the discussion, to think that it hns projudged the question, and that all.the 
mombers of Government shaed in ihe views cnuneiated in tho minute, 
With a view (o secure additional information, it has moreover requested the 
opinion of its most compolont officers upon the subjects discussed thoroin, 
It may assist those students and publicists, who wish to arrive ¢ an inde- 
pendent opinion on these points, if Mr, Stephen's speculative conclusions 
wore tested by an appeal to Laots, and, with this view, the published statistics 
of eviminal and civil justice Lor a sufliciently long period were digosted 
togother, and thoir testimony cnrofully sorutinized, More tan two yearsago, 
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thostatistios of the working of ofvil courts of all grades in thia Prosidency 
were collated together in this apivit. Tt is proposod at present to complete 
this inquiry by a brief survey of the atatistios of the work done by tho courts 
of criminal jurisdiction in this Prosidenoy, With such a ground-work 
of agcertained facts and. detailed figured resulia to guido and correct his 
observations, the studont of judicial statistics will bo in a bottor position 
than otherwise to return to the offioial minnte, and discuss tho policy 
and the assumed necossity of tho partioular roLorms supydstod thoroin, 
Without sucha guarantee Jor correctness, thu discussion parluakes greatly of 
the indefinitoness of ® speeulative contioveray, whoo opposite opinions 
are italen up and chotishied more as mations of LColing Man of judgment, 
and tho controversy serves only to Lasion the hold of favorito prejudices 
upon the contending paitics, 


Tt may bo observed once for all thal the figured dolails which follow 
rolato exclusively to tho“ regulation” districts of this Presidency, which avo 
subject to the ordinary appellate jurisdiction of the Tigh Court of Bombay. 
Thronghout those districts, ono uniform system has obininotd for tho last 
forty or fifty years; and thoir gonoral condition ia much on a common 
level of civilization, so as to admit of a fair comparison being instiluted 
between them, and their administrative resus boing summed. ifp dogothor 
in large averages, It is, in tho fist instance, essential to know what is tho 
average amount of work which our mofussil courts of inforior and anporior 
criminal jurisdiction discharge from one ond of the yoaf to tho other. 
Including the island of Bombay, there are in all 600 olticors who prenigo 
over the courts of criminal justice in this Prosidency, There are four 
grades of those Judges,—four or fvo Judges of tho High Goud sitting on 
tho appollate aide of tho court; 24 xussion and assistant seston dudes, 
including the threo Judges on tho original sido of the Iigh Court, who 
proside by turns ovor the quarterly seasioua; 17 disbvich magistrates + and 
464 assistant, deputy, aud subordinate maystatvates. ‘Cho mogtalentes,o£ all 
grades, with the small oxcoption of the Polico magixtrates of Bombay, the 
railway and cantonment magistrates, and a fow of tho deputy inaginbratos 
in the largor Cowns, avo alao executive, municipal, police, and revere officors. 
Their revenno and oxecutive dutios are their principal charge, and tho 
orjninal work is tacked on as a terror-striking miscollanoaus adjunot. ‘Tho 
Judges of the High Court, and the session and assistant sossion Fades, 
have exclusively judicial functions ; but, in their case, their tino is noarly 
equally divided hetwoon their civil and criminal work, Ib is necessary to 
bear thesg faots in mind, for thoy sorve to oxplain tho apparont discro- 
panoy between the largo number of porsons charged with the work of 
criminal justice, and the comparatively small totals of thoir ammal work, 

The following table furnishes a statement of tho numbor of offences 
tried, Lhe numbor of trials held, and the totel number of nergona tried. bv 
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thé magistrates of all grades in the regulation districts of the Prosiderey 
for eight yous :—~ . 





an ee ee ee er 
180L 1865 BUTI 1807 18668" |» 1860 1870 1871 





80,075] 297,243] 36,000] 95,827] 80,978] 89,848] 45,847} 49,480 
97,289, 27,219} 95,880] 93,971} 98,881) 90.573] 42,605] 46,488 
és eA 67,876) 05,709] 08,0101 *75,t63) 82,00] 88,124. 


‘Total number of offences] 
trIOM vrsssveee 





Of trials held. 
OF persons tila 








Thoso figures show that the criminal courts have overy year more and 
more work thiown upon Phem, tho increase in the numbor of trials held 
being seventy-five por cent. in eight years. The increase, howevar, is must 
be noted in this place, is chiclly confined to the work of the subordinate 
magistrates, The work of thé higher magistracy and of the session courts 
does not show a corresponding inciease, 

Tho figures for tho town and island of Bombay for the corresponding 
period of seven years will be scon from the following statement ;-— 

N 


1865 | 1886 | 1807 | 1868 | 1869 | 1870 } 1871 





Rumbor of cifses sss eve] 15,187} 11,080] 11,880] 46,044] 1836] 19,0311 18,780 


Numbor of persone appro. 
NCHUCA secererseereresrereeee] 25,169} 18,450] 17,690] 25,700] 27,426] 82,017] 98,040 





‘With rogard to those figures for Bombay, itis to bo noted that the threo 
Polico magistrates of tho island act also as Justicus of the Pores, ands 
besides, their criminal work proper, exercise a largo number of miscol- 
lancous jurisdictions under special Acts of Police and Conservancy, which 
for the most part have no counterpart, oxeept in afew of tho Inger towns, 
in tho work discharged by magistrates in tho mofussil. Putting theso 
figures logether, tho total number of crimiual and quasi-criminnl cases 
disposed of by tho entiro magistracy of tha Presidency, and the total 
nitnber of porsons brought up*before the oriminal Judges, will be seen 
from the following table —~ 





ry 
1800 1867 1808 1809 1870 1871 


Qagea Asposed of by maglatratos . 418,495) 27,207 62,807] 67,081) 05,778) 08,400 


Porsons bought up ‘before magistrates ..| 80,865) 82,927] 09,808] 102,891) 114,870) 117,078 
2 











‘Theso figures ropreset tho work all the year round of about 484 judicial 
officers, Whon if is romemberod that tho Indges of our ci] courts, 
numbering about 100, dispose of 175,000 snits in the comse of a single 
year, and that, on an average, & civil suit takes up as much time and troublo 
as a criminal caso, the faut, that noarly five times tho number of oriminal 
Judges should got Umough only half the amount of work dono by the civil 
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eduyts, must excito surpiise in the most casnal observer, One obyidur 
explanation of this anomaly is that the magistrates, being burdenod with 
revenue and miscollancous oxecutivo duties, work half timo, or at intovals. 
The department of “Civil Justice has been long sinco organized on 
an independeut basis, and the civil Judges, having no other dutios to 
distract their attention, wo1k full time all the year aound. ‘Tho bearing of 
this consideration upon the organization of criminal courts will bo seon 
more fully in tho sequel of theso observations. . 

Having thus oponed tip the large subject of the woking of tho oriminal 
courts of all grades in this Presidency, it is nexg proposod to disouaa tho 
nature and classification of the 65,000 criminal casos which ropresont the 
amount of the work dono in 1870 by tho ariminal courts of the first 
instance, It need haidly bo yemarked in this placo that mere numbers, 
however accurate, can give no adequate conception of tho actual character 
of the work dono by the criminal comts, ‘aking the figmes Lor tho 
Mofussil cowts for the last five yeas, it will be scen that the prosumably 
serious offences against person or against propoily form bul 4 vory 
small portion of the total number of criminal cages tricd, ‘ho Lollowing 
statement {mnishes the necessary figures — 





1807 1808 | 1860 | 1870 


Total nnmber of offences t11CA srereseseveceoneccseoeeres| 85827 | 80,878 | BAHIB | A5,bd7 


"Taaae [13,740 | 80 
7ivad | 8,770 | B80 
rayisa |+16,030 | 3020 


Deducts.o.] Qh} 84,062 | 90,019, ] 42,007 


Simple hurt, assault, and eriminal forco..... 
Strople thoft and thoft of Bnttlo.ssrsseereere 
‘Miscellancons and guasi-criminal offences ... 





Aerlous offences agalnat body and against mopety ever] 2,072] 2,822} BZdd] 9,040 








‘These latter figures represent the whole of the presumably heinous class 
of offences, including under that torm all casos in which, if tho magiatrales 
find true bills, the accused pmties me committed to stand the tial 
befora the session courts. The number of theso presumably loinous class 
of offences has remained protty constant, notwithstanding tho enoimous 
increase in the simplo and miscellaneous class of offences. 

The conesponding figures for the island of Bombay, including tho 
cases disposed of by the Police magistrates under their mmisvellaucous 
jurisdictions, tell a similar tale, aa will bu seen from the following 
statement ~~ 

Casee disposed of by Magistvates. 


* . 





e 
1886 1867 1868 1860 1a10 


4 te 4 an 500 5an TO 
Aiscellancous or quasi-ciiminat of aia os 5 12 aah ina 
CONECI VAROY CAECE se eesceneees 983) 1,148) 8081] 8019] O677 


— 









Felonies or hesrous oines .. 
Misdemennowra oF minor erlm 
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‘In conaidoring theso figures, it must be borne in mind that the Poliee 
magistrates of Bombay do not exorcise their jurisdiction mnder tho, Code 
dL Criminal Procedure, and their criminal powers aro much more limited 
ihan thoso of the mofussil magistrates. This fatty Logether with the 
naturally favourable opportunities for crime which a crowded city popula- 
tion affords, will be sufficient to oxplain the larger proportion of Lolonios 
and heinous crimes which the Bombay polico returns show. ‘This 
analysis of tho criminal :cturne will sorve to show Uhal, out of a total of 
665,000 cases, about 3,600 casos, at tho outside, are of a charactor which tho 
Jaw rogaids as sciious a ete and which require exceptional ability in 
tho judicial officas who are called upon to adjudicato them. This 
distinction between thoheinous and simple classes of offunces corresponds 
to the distinction between money suits and land suits in the procedure of 
the oivil courts, ¢. ¢., betweon suits cognizable by courts of small causes, 
and suits 1ogarding immovoable property, for which the law provides an 
elaborate machinery of a first and accond appeal, Probably enough has 
een said on this pait of the subject to convoy an adequate notion of 
the classification and character of the work done by tho criminal courls 
of the first instance, under which tem is included tho ontire magistracy 
of the Prosidonoy, It will have been seen that in tho year 1870, out of 
atotal of 65,000 cases tried, the magistrates took original and final 
cognizenco of noarly 61,500 eases, or 95 per cent, of the wholo number of 
casos triod, dod that of tho :emnining 8,600 cases they took original 
cognizance for tho purpose of retuning true bills, Forin these oases, 
When a primd facie case is mado out to their sntisfnction, thoy aro required 
to coramit the accused to stand his trial befoio tho seasion court. 

Vonfining those remarks to tho mofussil magistrates for tho presont, 
tho noxt point Lor inquiry is to soo how theso magistrates distribute the 
work botweou themselves, ‘There aro in all 17 district magistrates, 97 
assistant and doptuty magistrates, and 356 subordinate magistrates, 
including honovary magistrates, ‘Tho administration reports do not 
afford full information as to tho numbers respoctively of magistrates 
with full or first-class powers, and the subordinate magistrates oxorcising 
second and third-class powers, ‘he work disposed of by tho magistratos 


of various grades will be seon from the following table -— 
pg a a ea 


No, of cages de-| {No. of poreons 
















olded In 1870, trica, 

17 Distriot maglatrates sisi. 209 508 
Magistrates with full or lst . 6,878 1,246 
Sub-mnristrates, 3nd alass 45,285 20,198 
Bub-ninglatrates, 8rd olns: 18,872 40,880 

re rh 





One Lact is quito plain ou the Lace of thess figures, ‘Tho magistrates 
of tho districts havo virtually renounced thoir oriminal jurfidiotion. 
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When 17° officers in their position could afford timo to AiApORO of 
only 300 ensos in a yoar, or haidly two casos cach i & month, this ts a 
virtual abandonment of one of thoir most important functions, Thid 
aband mmont may, by roason of their othor duties, be forced upon thoso 
magistrates ; bul, whether forced or voluntary, itis a circumstance the full 
significance of which musi nevor bo misunderstood, Tho district 
magistrate of tho large district of Abmednuggur decided only two canes in 
1870, that of Battara decided five cases only, while the dinuich magisi ato 
of Khandeish, Rutnagheuy, and Dharwar disposed of ono cago each por 


month, 


, 


Mr, Stephen's laborions ploading for tho retention, on political grounda, 
of their present criminal functions by the chicf executive officers of the 
districts, loses all its foree when confrontod with this silent toalimony of 
figures that cannot deooive, They show beyond cnvil or digputo that tho time 
has now come for providing a separate organization for tho adroinistration 
of ciiminal justice in tho regulation districts, and to withdraw tho much« 
cherished privilege of their criminal jmiadicfion from the higher 1ovenus 
and exocutive officas. Tho present multiplication of tunetions only 
results in a waste of powors antl lax supervision in all departincits, ‘tho 
district collectors will not, if consulted on this point, consent to any 
arrangement by which they will be confined to their rovenue dutios oxelu- 
sively ; but in such a matter as this, the testimony of their Sonduat from 
year to year ought to cary moro weight than their words ; and, as had Leon 
shown. befoio, that festimony is quito decisive ou the point. Under native 
rulors, and notably under the non-.egulation aystom wader British ruto, tho 
officer in charge of a district or portion of a distilut ia tho contia of all 
authority ; ho is Judgo, magistrate, policeman, reyoutte collector, military 
commanda,—all rolled up iuto ono, ‘Tho first constitutional loason tho 
Bhitish rulers of India havo, during their contiry of uninterrupted ilo, 
danght to the people of their older provinces, is the suproine necessity of a 
soparation of military from civil duties, and tho great Codes of 1702 and 
1827 carticd out still furthor this prineiplo of a systemntio diatyibution of 
civilpower. This principlo of dividing tho powors of sovereigniy, and 
giouping under proper suboidination its various functions inte seprrato 
departments, led to the distinct organization of tho department olwivil 
justice, and entrusting the highor functionaries in charge of tho work of 
civil justice with tho cognizance of the moio sorivus criminal offences, 
The most thorough-going advocate of peisonal governmont docs not in 
these days question the wisdom of thia separation of functions, judicial 
and executive, as far ag it has already been accomplished, ‘Chore is no 
consistency, however, in the policy whioh provides a sepmate judicial 
machinery for the giaver class of offonces, and ielegatch the ical to the 
itinoranP revenue officers, high and low. The virtual abandonment by the 
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district magistrates of their criminal functions, as illustrated by tho figpres 
quoted before, is sufliciont to dispel tho idle plea that the terroa of their 
criminal jurisdiction are neceasaiy Lo ensure obedicnce to, and keop up the 
prestige of, the revenue officers, 

To return from this discussion to the statistics regarding the dist ibution 
of the work between the magistrates of various grades. ‘The magistiates 
of the lowest class dispose of noarly 46 por cont, of the whole numbor of 
cases ; tho subordinate magistrates of tho class above that, dispose of 
37 por cent,, and the two between them dispose of nearly 75 per cont, of the 
onthe number of caseg during tho year. ‘Tho assistant and deputy 
magistiates, who have generally “ full power,” dispose of about 18 per cent., 
thus accounting for all but the 6 or 6 por cent, of cases which are 
Committed to thesession couts, The classification of offences, about which 

‘soine observations have been made before, coincides in this1espeot remark, 
ably with the division of juisdictions, The foregojng observations, it is 
hoped, will havo shown—that (1) with regard to the oriminal courts of the 
firat instance, there are about 480 officais in charge of criminal courts who 
dispose of 65,000 cases in the comse of the year; that (2) thera is a largo 
waste of power in the present arrangement by which tho tax-gathering and 
mnigcellantous functions are allowed (o distract the attention oftheso miminal 
Judges ; that (3), as one consequence of this, the district magistrates have in 
fact ceased to be criminal Judges, in spite of the law which clothes them with 
those duties; that (4) this immense waste of power in tho luwor magistracy, 
qnd this virtual abandonment of funotions by tho highest magistrates, avo 
Sogont reasons Lor cari ying oul further the only aafo policy of disburdening 
tha oxeculive oMeers of tha work which thoy discharge so unwillingly 
or indifferently ; that (5), of the whole numbor of ansos disposed of, about 
8,600 cases, or & por cont. only of the whole numbor, avo of a charactor 
which tho law regards as serious, and which require special qualifications 
for their proper adjudication; that (6) this distinction in the natmo and 
classification of offences corresponds to a distinotion of jurisdictions ; lastly, 
that (7) about 75 per cont. of the ontiro criminal work is disposed of 
finally by the native subordinate magistrates, and of the rosé about 18 por 
cent, represents the work of the higher’ magisuuacy, 


Ohapter II. 


THE QUALITY OF TIE WORK DONE BY TIE ORIMINAL, 
COURTS. 


Taking up the thread of tho observations on, tho administration of 
criminal justice in this Presidency, it- is proposed noxt to Lurnish tho 
statistics showing the nature of the adjudication in the largo total of onsos 
which come up before the magistrates all the yedr round, Ono noticentile 
foature of the administration of criminal justice, which strilcos tho most 
casual studont of these statistics, is tho large porcontago of cases in which 
yosort to tho criminal court is morely had for dunning or intimidation 
purposes, in which tho chargois hastily mado and asensily withdrawn by 
private aetilement, or results in the acquittal and discharge of tho accused, 
Tho following statoment regarding tho mofusail magistrates’ courte will 
place the matter properly before the rondor :-—~ 








1800 | 1867 | 1868 | 1809 


1a70 BIL: 


otal number of persons trled .. «J 07,870 | 04,700 | 08,016 | 76,408 |" 82,000 | gp,1at 
Of porsons convicted... 47,170 | 99489 | 91,883 | 84,203 | anytnd | B6,caq 
Of porsons disohntgod..sceeveerseeeye] 80007 | 91,220 | 0101] 41,205 | ands} oaaio 
ee 

Theso figures suggest two obsorvations, Tirat, that. about 60 por cont, 
of the persons apprehonded and brought up bolore tho magistrates woro 
put to all the annoyarico of a polico arrest and appparanco before tho 
magistrate’s court, and the anxioly and expenso which is involyed in a 
criminal or a quagi-criminal prosecution, without any justifiable grounda 
for such abuse of the cosrcive power of the State, ‘Lhe right of porsonal 
freedom is indeed very snored, and itis very necessary Lor tho conacrvation 
of the commonwealth that tho porson and property of onch man should 
be hommed round with all tho dofensive armoury of tho Stato, and a 
considerable margin must also be allowed for the failure of tho polico’and 
the private prosecutor to detect crime and convict tho scoused, Buta 
margin of 60 per cent. challenges attention, and it becomes impossible to 
resist the gonviction that these figures point to a growing avil which 
‘the courts foster, and aggravate to a large oxtent. ‘ho figures for the six 
years quoted before establish this point boyond cavil. While tho numbor 
of convictions exceed the discharges during 1866 and 1867, the proportion 
is absolutely reversed for the last four yoars, and the disnariiv botaveon 
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convictions and discharges becomes overy yoar moat seandalous, To put 
its in other wards, while the percentage of convictions was 64 por cent, 

in'1866 and 1867, the percontago dwindled down to 42 por cont. in the 
year 1870, and to 40 per corit. in 1871, This is a matler which those who 
ave charged with the administration of criminal justice would do well to 
ponder over, Mr. Stephon, in his able and far-secing observations, docs 
not apponr to havo had his attention forcibly drawn 1o this curious, foaturo 

of those criminal statistics, 


That thia Abuse of the coercive power of tho Stato represented by the 
magistrates, high and loweis not peculiar to the mofussi} courts, will be soen 
from the following slatomont regarding the statistics of tho work of tho 
Police magistrates of Bombay, whore, as has been observed before, the 
system of criminal justice is partly based upon tho English municipal 
law 



















1866 1807 1868 1869 1870 


18,450 | 17,620 | 25,998 | 27,420 
32164 10347 Wyld 14762 | 39) 88 16,812 
6,880 {262 | 11,788 | 12,000 | 19,187 | 18,487 












Numibor of persons appre ohondod.| 26,768 
Poraans cOvyIctad ..ssyeeeeeee ee} 18,577 
VOrGONG VOLGNSG.ssereverserseeel G,874 





This tabto requires to be supplemented with another subsidiary ie it, 
for which, howover, the administration reports givo information for four 
yoars only, for i¢ bocomos hore necessary to analyzo the details of the Inrgo 
number of disthargos, As has boon remarked before, the number of 
diachnrges includes two diflerent categorics of persons—porsons against 
wlio the ohatge is withdrawn by private compromise before trial, and 
porson§ who are acquitted or rolonsed ipon trial, ‘These details will bo 
seen from the following statement ;— 











1808 1880 1970 
Povgons QWOUMDLGET, pereecsrecereesstseeucveresceceeeeses! 21,768 ] 12,600 7 16,497 





18,487 
4} ddd | 2,009 | BACB} 2,374 
7024 | 9,010 | 12,0k8 | 11,118 


«f 21,708 | 22,609 } 15,886 11 18,487 








Porgone actttont reneeenes 
CHAUHO WIEHMIAWI peers eee 





Potal,.. 








‘Those figures show that tho largo numbor of discharges cousists for the 
moat park of persons who are brought up before tho magistrates for slight 
defaults, and who manago, under the pressure of this coercion, to settle 
privately with thoaa who prosecute Ghom before the courls. It may bo 
urged with somo truth, with regard to these figures for Bombay, that the 
Polico magistrates thoro exorcise so many and varied juvisdictitns undor 
tho Polico and Conservancy Acts, that Lho resnits of their work cannot be 
usofully referred to while considering tho relative proportion of presumably 
false and true complaints in the mass of cases disposed of by the 
magistrates of the mofussil, Unfortunately tho administrationgroports 
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affgrd but little help in cleming up this point, With regard to the tables 
relating to tho mofussil cots, thenamber of persons discharged before 
trial, and of thoso who are acquitted after trial, mo coufusedly mixed up 
togothor, The figurds Lor tho town and island of Bombay, howevor, give 
tho necessary details ; and though, for cagons statod boforo, the coiuparigon 
is not quite apposite, ‘yet as the condition and circumstances of tho native 
population there, and in tho mofussil, aro protty much alike, Uhewe may 
usefully be impressed into presont service, carefully confining: tho attention 
to those categories of offences only which have their counterpart in the 
work of the mofussil magistrates, or in which, the law allows private 
proseontos to withdraw the charge whenever ho sees fit —~ 

































Number Number | Nombor | xy, 
of persons) Timber ” Tunrbe 
‘Town of Bombay, 1870, bionghe convlated,| atgeh arg. acyuitted, 
to Lint, ai 
1, Thoft under and above Ras, 50... 1,882 1,407 100 982 
2, Dishonestly receiving stolen proj oo al 8 4i 
B, Cheating vesvesee lot 40 a Ww 
4, Fougery . 81 16 M 
& Kidnapping and sbduetion a 2 Od BL 
G, Paleo evidence y.s.seeee 60 2 dd HH 
ADO ssesevseeeerascree wor 
8 Gulminat iionch of trust. aco Ou Waa Tk 
9, Criminal misappropriation 16 0 6 
10, Defamation .. ba on 48 10 
11, Criminal trespass 202 At 60 47 
12, Assault... see 6,120 1,800 A377 1,007 
18, Guiminal intimidatt 6 1 ae 5 1 
uu, Using insulting woids to provoke bronch off 
THOPCNCO sevrsevsceversrrovascoesenses oid OL 208 o 
15, MISGHIOL sercscsevecenetevrerennseenenes ure 86 tH 
messes etme) seetean-re srr en rvs 
, Potalee..| 9074 8,080 4210 “1,700 








nee rnin nartrentntinienentennt 

In proparing tho foregoing statoment, it will bo soon that caro hay boon 
taken to sclect tho most common and withal criminal offences propor ; and 
tho figures show that, ont of a total of nearly 9,600 persouy arrested ou 
auspicion of having committed these offences, about 6,000, or nearly twvor 
thirds, had to be discharged or acquittod, and tha proportion of convictions 
waaabout 40 por cent, Thore can bo no quostion that these Ngures ave equally 
truo of the mofussil courls, whose proportion of acquitialy oxeeads that of 
the Bombay police comts, ‘The latest administration report for 1871 shows 
much tho same details of this proportion of convictions to nequittals. ‘ho 
proportion of convictions to the numbers tried varies from 29 por cont, in 
Rutnaghorry to 50 por cont, in Ahmedabad; and tho averago for tho 
whole presidonoy is 40 per cont, ; so that noaly G0 per cont, of tho 88,000 or 
more peigyna apprehended wore put to all the aunoyanee of a criminal 
prosecution for no fault of theirs, and tho criminal Judgo had thus, at 
least twico as often as not, to dischargo tho function of protector of those 
who were wiongly aconged, in place of his propor duty of punishing tho 
wrongwloer, This is a stato of things which tellects but liitle eredit upon 


11 


the oxisting state of our criminal law, The improsaion is all but universal 
thatthe multiplication of offences in the Penal Code, and tho alisolute 
impunity which the privato deJators (to borrow ay oxpiession from tho 
carly days of the Roman Empire) enjoy under the presont procedure, lave 
tonded to aggravate this unfortunate stato of things. ‘Thoso figures afford 
the only coneot teal by which one can form an adequate estimate of the 
rolativo officignoy of the working of the criminal courts, If thesa results 
bo contrayted with the ascortrined figmes of the working of tho civil 
cotta, ié will bo seon that, whilo tho proportion of presumably honest to 
falao civil claims is as Seto 1, the likelihood of a presumably honest to a 
dishonest ciiminal charge is nealy 1 to 2,—a disorepancy of results which 
cortninly reflocts no credit upon the present system, and calls urgently for 
4 prompt and thoiough-going remedy 

It has beon already stated, in the first chaptor of these observations, that 
the magistrates of the mofussil courts dispose of finally about 95 por cont, 
of the cases which como up before them; and that, with regard to the 
romaining 5 or 6 per cent. of the oases which form the propmtion of 
presumably heinous offences, their functions ae limited to holding the 
prelimingy inquiy, and directing the committal of the accused to the 
superior courts in all cases where they find there is a sulficiont primd facie 
conse made ont. The following statement gives tho necessmy figures on 
this point for gho yoars 1867, 1870, and 1871; tho figures for the intormo- 
diate threo years, oddly enongh, sro not given in tho administration 
reports i— 








1807 | 1870 | 1871 





40,180 
1,018 


otal number of offonces tifed by maglstt ates... 3 
Bad | 9,278 | 8,08R 


ottd number of cases 1 whieh prot inary onus; 
You munber of porsons accused « veenees 
Crises COMMMNEGCER seeererreree 
Nuunbor ofporsons committed, 
Casea Uschi Bed vevcsersaves 
Number of persons discharged , 













Theso figures will ger vo to confirm the ,emark that has been made before, 
that, while the work of tho subordinate magistrates has inoveased to a 
largo estont of late years, the work of the higher grade of our ciiminal 
Judges docs not show any corresponding incicase, In fact, comparing the 
threo yents, it appears that, while the work of tho lower magistiacy has 
increased by noarly 40 por cent, there is a completo stand-still so far as the 
work of tho courts of session is csnceened. These figures also lond a 
strong confimation to the observations made before as Rgads the 
enormous abuse of the machinery of the criminal comts by private 
persons foi {Hegitimate purposes of their own, Outofa total of 1,650 cases 
in which proliminny inquiries wore held in 1870 by the magishates, they 
found that, in neatly 40 por cont, of Uke cases, the chaige was nob supported 
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by ‘any presumably honest ovidenee, and accordingly diacharged . the 
accused, Looking to the number of persons discharged, the proportion ix 
mull greater ; the discharges woe uomly 60 por cant of ho ontivo numba 
tied. Whon, moicover, it is romontbered that, in the titla holt before the 
auporio: comts, a firthe deduction of another 60 par cont. of pordons 
acquitted after trial has to be made out of tho total unmbor conuiitted, it 
will bo at once gscon that tho abnormal proportion of acquittils which hag 
been found to be tue as regards the woik of tha subordinate magistrates! 
courts, disfignies to an oqtal extont the work of the highor grado of the 
mofussil ciminal comts, ‘Cho dispaity of refalts thus holds goad in 
ifereuce te the presumably heinous class of offences, equally with the 
offences of a simplor sort, of which tho magidtates tales fual cagnizance, 

It is not tho provinces of thexe obsot vations in this place lo do more than 
enfoico public attention io this moyb unfortanate atato of things, which 
detiacts so considerably fiom tho usefalhness of the oxisting sysiom of 
cuminal law and procedure. ‘Tho students of Ma. Stuphou’s offieial minute 
will do well to noto this poouliar teatiue of tha working of tho erminal 
cots, andin any artangemonts that may be proposed, tho oxistunes uf 
this anomaly should never be lost sight of, + 


Tho auay of figurad statements prosentod above, togethor with tho 
lessons they suggest, will no doubt bo stariling anongh to tho adlf- 
complaconcy of optimist administiaters, Cor thoy cannot “ont shako tho 
aithodox beliof in tho soundness of tho presont system, which not only 
patinits such at anomaly to oxtnt, but cotually Costers tts miawth yell 
alter you. Tho disparity of results is xo sonndalous that ono woukl fein 
tono down a shado o1 Lio of its siting charactor, but tho most wupa fielal 
atidont of those statistics will nob fail to soo that tho ease, ax borne out by 
tho published results of crintinal administration, is amteh worse than what 
it has boon desoribed before to be, In tho interes of an honest adimiuts- 
tiation of justico, it w necessary to disclose Lully this abnounal toate 
of the woking of the qiminal cuits, and iL iy proposed accordingly, in 
continuation of formor observations, Lo give Larthor dutails which establish 
this foot boyoud all dispute, Contrasting tho statisties of the work done by 
the criminal comts with tho results of the working of the civil corn ty, it will 
appear that ont of an ayotngo total of 134,000 civil suite dixposud of by thy 
mofussil comts, tho honesty of thoclaim af tho plaintiil war rosumably 
ostablished by tho vordiot of the cout iu his favour in no Tons than 121,000 
suits, while his clam was picsumably shown to be nob founded in 
right in oflly 18,000 suits, o: less than 10 por cont. of Lhe whole number, 
In the depa tment of erininal justice, on the other hand, vu of a talal of 
about 88,000 porsons tried by the magistrates m tho mofusril, ouly 96,300 
poisons wore convicted ; the rest wero eithor nequiltod 01 discha ged. he 
propoilfon of acqnittals and dischai ges, which was 42 per cunt. in the yore 
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1866 and 1867, has atoadily vison dining the last four yonis, and is now 
§0 par cont. of the ontite namber tied, Taking théso figures by 
‘themselves, it will thus be seon that tho relative oflicjency of our civil and 
ciiminal comts is as 20 to 1,—a dispaity of results which is not 
satisfactorily accounted for by the acknowledged faci that crimo skulka in 
the daik, whilo the transactions of civil life genorally tako place in the 
prosonce of witnesses, ‘Phere is ono consideration, mowover, which has 
yet to bo added, 10 make the stalling enormity of this unfortunate feature 
of tho woking of’ our aiminal comts patent to the most superficial 
obsoiver, Tho criminalwom ts ae set in motion by the police, and the 
number of persons who are placed before the magistrates fiom one end 
of the year to the other docs not fairly 1eprosont the number of those who 
aio in tho fliat instance reached by the police, who me appichondod by 
them with or without warrant, and who are roloased for want of evidenco 
before the case is ripe cnough to be placed befoe the magistiatos, So Lar 
ag tho cooicive agoncy of the police officers is concerned, people who me 
thus apprehended and ieleased are subjoctod to as much annoyanco and 
troublo, and logs of repute, and may be loss of money, as those who me 
iogntarly placed in the docks before tho magisltaates. Undortunatoly, tho 
administration reports of this Presidency funish litle o no information 
upon this point for all the distiicis of the Presidency, ‘ho latest Lables, 
howovar, supply the necessary dotails for the nine distiicts of the southern 
division of this Presidency for the two yeas 1869 and 1870, Tho 
falowing slatement contains the detailed results of our police work, and 
shows the number of porgons ariested by tho polico, the number who wero 
actually tried by tho magistrates, and the percentage of convictions to the 
most t— 
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Tho figwes hero presented moiit tho most aqefal aludy, Lt will bo 
seen Liat, as far as theso ning distiiels au concerned, while the numbor of 
arrests lias ineraased by 6,000 and the number of trials by 4,600, the 
number of convictions has not only not increased in proportion, but has 
actually go Lollen off that, im tho end, it has como to this pass, glat on 
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toss ‘than two-thirds of tho wholo number of porsons arrested wero 
subjected to the annoyanes and the disrepute involved tn the process of 
appichension by the polica by a dowmight abuso of tha Slate's courcive 
machinery. Such a‘slate of things londly calls for tho oxereiae of the 
highest statesmanship, especially aa the ovil complained of is growing 
upon us year adter year, Tho waste of timo involved in the pucess of 
fuiding two-thirds of the pusons bought before them innocent of tho 
charges imputed to thom, tho wate of innocent people's monoys drained 
out of their hard-earned incomes in rescuing themselves fom the mei eilesa 
grasp of tho polico and thoir falac acouscis, the anxiety and tho bitterness 
which the false accusation croate,—theso aio all consideations which 
demand on the part of om administrators an eNorl to grapple with this 
ovil in that terrible eanestuess which Englishmen alono know how to put 
forth when the oceasion demanda, 

It must bo noted in this placo that this unfortunate Loatwo of the 
ciiminal statistics is peculiar to this \Presidency, at least it door not 
disfigmno to an equal extent tho adininistiation of justice in other parts of 
Indin, Tho statement which follows contains a summary of tho results of 
six yems working of tho criminal coms in the Matas Prosidongy + 





Number, of 101608) Nomber cone | Nemberadlé | porcontage at 
a . | Rumbo any Ie 
Modiag, [trod by Aogle vieted. che aNd | Yousto number sriud, 














1804 176,604 100,688 49,108 a0 
1805 176,210 218,877 5R88S ag 
1800 388,854 M1878 Glad a 
‘Y867 YANG 130,800 60,082 WW 
1868 172 Ht 118,790 14a? ol 
1800 182,227 122,264 08,188 8 





Tho proportion of convictions is nearly two-thirds of the porsons tied, 
which indicates a much moe healthy state of things in tho so-callert 
‘ benighted presidency’ than anything that is acon on tile sido of India, 
In Bengal, out of a total of 141,028 persons tried by the magistrates, 
73,000 pmsons woe convicted and punished, and 4,000 mole wore 
committed to the sessions, leaving only about 60,000 a8 the »umbor of those 
ayo were released. In tho Noith-West Provinces, out of a total of 99,644 
porsons triod by the magistrates, fully 64,754 poisons wero convisted and 
punished, whilo 31,700, or 83 por cent. only, wore elthor discharged or 
nequitted. In tho Punjab, out ofa lotal of 118,931 persons tiled, 66 por 
cont, were Convicted or committed, while about 84 per cent, wore discharged 
ov acqaitted. In the Central Provinaca, out of a total of 40,560 oftendors, 
27,400 wero convicted, 6,807 wete dischaiged, and 5,500 wore nequitted, 
Jt will be seen from those details that, whilo all over India the proportion 
of convfbtions to acquiltals and dischages is ae 2 to 1, thie Prosidency 
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has tho wnonviablo distinction of having this proportion neatly revaraed, 
fis acquittals and discharges being 60 por cent., while the convictions 
‘are about 40 per cont, 

It is hoped enough has beon said on this unfotttininte peculinity of the 
oiiminal atatistics to rivet public attention to it, At thisstage tt will be 
enough if the ovil pointed out be honestly recognized, as it is not tho 
province of those obsorvations to auggest tho 1omedy, An attempt was 
mado, during one of the recent transformations of the Stamp Act, to mako 
ievenue out of this growing propensity of the people to drag their evay 
Kittle soriow and pettis complaint befoie tho miminal comts, This is 
too serious a matter, however, to be baitered with or traded in for revenuo 
purposes, A judicious discouragemont on the part of tho magistrates of 
too eager complainants in aggault and criminal foico cases, as also in cases 
of breach of contract, pxpiessor implied, and in all cases bordering on to1 ts, 
joined with the levy of a fine for every complaint proved to be false, and 
of a small duty on every complaint withdrawn, may go a great way in 
restraining the further development of this great evil. ‘The imposition of 
a heavier stamp duty willnaturally suggost itself as a convenient resource ; 
but on, principlo such an impost is condemned on all grounds, Tho right 
‘of domailding judicial inquiry is 9 fundamental right of evory subject 
aggrieved, and no preliminary bar can be justly placed in the way of suoh 
a domand. But tho imposition of a penalty for a charge disproved or 
withdrawn is fot objectionable on any ground, and is in congonance with 
tho ald native sysiom of Zarki and Goonhegari, As has been said before, it 
ignot tho provinae of those biic£ romaiks to suggost remedies, and if any 
roforins aro suggested, tho suggestion is not made fiom any confidence in 
thoir officacy, but as tontative proposals which will doubtless be xecoived at 
what they may bo woth, 
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Ohaptor IIL, 


TIN BYUNICAL OR LOCAT. DISTRIBUTION OF CRIME, 


Noxt inthe odor of the development of this inquiry inte the administra. 
ion of oriminal justice in Westeyn India, ib is proposed to courider tho 
geographical, or rather the othuical, dlishibulion of otime in the ditlecut 
divisions of this Prosidency. ‘Tho ciiminal returns of tho soveral distiigts 
of this Pesidoucy aro Lull of instruction on this head ; and the contrast 
thoy present is of a soit which has a claiin upon the student's attention, 
on grounds of more permanent iutyicst han mero autiyuarian curiosity, 
The " regulation” distiicts of tho Piesidoney divide thomsolves maturally 
upon tho principle of distinotive races, languages, and provailing religions, 
into tho provinoos of Guzerath, Maharashtra, and tho Canmoso-spuaking 
districts, or Carnatic, ‘Lhe population of thaga largo divisions, according 
to the latest 1ctuins availablo, as alao tho numbor of armed and” unauned 
police which sorved Lo keop tho poaco, and the umnorical strength of 
judicial oficas who acted as magistrates and sossion and anuiabant sosstou 
Judges in cach of theso laige divisions, will bo acon from “tho following 
statement — ‘ 
rae ee ee eee 
ie, | Natues of Divistons, | Popatatlon, Poltao, Mogipuyat and 
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‘ 9,708,062 | 16m 1919 oe Mogbtat 
4} Carnatic, 20,860 equasemiles, of Seeing tt alotrntos, 
= . a Ft 274 Inhha, 2,180 Julgen, 
eed Rena teern peranegey meets 





These figures .epi csont tho stata of our police and judicial establiahinents 
in 1870-71, One thing is quite clear upon the Loco of these Ngtes,—that 
there is either a most uneyual distribution of the strength o£ the affective 
police forte and judicial agoncy, or olso Guzcrath is singulaly favoured 
in respect of the nunerical shength of its polico force, aud the asumber 
of Judgos and magistiates who guaid its safoty and onforeo obadiunce 
to the Jaws iu tho final resoit. Tho Canmeso districts, on tho other hand, 
seem tebe little eared for in thoao airangomonts, Tt must bo admitleds 
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however, that the more extent and population of tho several divisions wo 
not tho only congidaations which one muat take into account in coming 
toa definite judgment upon the point of tho propor distribution o1 othor- 
wise of the available pulies fores and Lhe strongttt of tho judicial agenoy, 
Jt is absolutely necessary 10 seo how far the present, mrangomenta are 
justified by tho only available tost, that of work dona: the following 
statomont containa the rosults of four years working of the criminal 
cours of each of the thro othute divisions ~~ . 





‘Total numbor of offoticos tiled, 
Population, : q Namos of Divistons, saan REET meneame eee 
1867 1868 1849 1870 


af 22,882 | 22,464 | 22,901 | 27,002 
6,616 5,039 6,896 6,554 
{| 7,200 | 8,48 | 10,562 | 22,982 
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O34 Iakha.. sveee{MEGUUrasHera soveparveagees| 42180 | 42.468 | dd,685 | 68 54d 
ane ‘{Oarnatle .. cea 8818 | 9,054 | 10,171 | 19,074 
a se {QUZOLAUR sercecerserereccee} 18,757 | 16,804 | 20,362 } 20,142 

















1 thay be ngtiood in passing that tite number of offendors is gonorally 
double the numbor of offonces tried in overy part of tho country. Thoxo 
figyivos, howovor, ao chiofly important as they servo to show that, with a 
Jargor population than Guzorath, the numbér of offences and of offenders in 
the Canaioso-speaking distiicts is only 60 por cont. of tho numbaa 
oonoaponing for Guzerath, Thore has boon an inciease of worle all over 
in the criminal comls of tho Presidency during thoso Lour years, but this 
increase of worle has boon the greatest inGuzorath, In faot, the propoition 
of poreons tried by tho magistrates of that division has risen from 6 to 9 
por 1,000 of the population in four yoms, Tho proportion of peisons 
brought up before the magistrates has risen fiom 7 to 8 per 1,000 in 
Maharashtra, and Irom 3 to 4$ per 1,000 in the Canarese districts. 
‘Tho Canareso districts ore thus the quiciest portion of the population of 
this Prosidoncy, and aro movo easily govoined and Jess litigions than 
their “follow-countrymen of Maharashtra or Guznath, As botweon 
Maharashtra anduzerath, it is 10 bo noted that with an mea five times, 
and a population, thico times, as large as that of Gazorath, tho percoutage of 
offondors to the population in Maharashtra is loss than that of Guzeath, 
These figures, so far as thoy go, tond Lo show that tho presont arrange- 
nionts, rogarding tho distribution of the fective police force and magis- 
torial strength, are justified by the vuying standard of Iawloasnoss prevail. 
ing amgng tho people o£ tho diffaont divisions of tho Prosideney, 
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To proceed naw to a moro carofn) analysia of tho atatistios of tho 
compatative lawlessness of habits in the people ef the dileruat portions uf 
tha Presidency, the following stutemeut shows tho details of the twa 
simplest class of offorcos against porson and ayainel propoty, simple thoft 
and simplo asqault and oriminal Loren, for the past Lou yews, hone tavo 
classes of offences, 6 ia to bo noted, make up hotween thomselver more than 
60 por cont, of the aggregate numbyr of affoneds committal daring tho 
yoar j— 


ee 
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With regard to the offence of simplo theft, Maharashtra Lakos the load. 
It has beon noted bofore that tho retina show that, upon the whole, tho 
number of offenders is nearly double tho numbor of “offunves tried, 
Adopting this ostimate,it will bo seon that, ont of ovary 10,000 pooplo, 
thore wore in Maharashiva 10 cases of theft, involving about 16 to 
20 persona ag thioves, in 1867, aud this proportion has riaou ttt four 
yoars to about 18 onses, involving 24 to 3G peraons pur overy 10,000 of 
the population, In the Carnatic, tho proportion has risen trom 6 to 0 
cases of thoft, involving from 9 to 16 pmeous aa thfoves por avery 10,000, 
in four yors; whiloin Guaorath it has rigon from 8 bo 10 onsen of thoft, 
involving fom 12 to 18 porsons as thieves per overy 10,000 of tho 
population. ‘With rogard to simplo aysaults, tho propotion of offontora 
to population hss remained steady ty Maharashtra, befyy 8 cass of 
assault per every 10,000 of the population ; it hus fallen off Cram 6 to ff 
oases por every 10,000 of ho population in tho Curnatio, aud diag risen 
from 8 to 10 oases por 10,000 in Guzoral. Ag Lotwuon tho sovoral districts, 
Tanna, Colaba, and Nassick aro noted aa tho mostpnotorious Lor tha 
drunken habits of the people, and they accordingly bear tho pum int 
respect of tho proportion of tholr pooplo who commit assault and oslminal 
foreo and rioting. Tho proportion of offendora is 40 por 10,000 of tho 
population in those districts, Surat and Broach como noxt; Poona’ and 
Sholapore, and the rest of Maharashtra, come along way after, while the 
Cannieso districts of Canara and Dharwar lag in tho voar of all, 
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Next with regard to the moro serious offences againat porson, thé 
following statemont gives the averago ropulls of fom yenrs' slatistics 
of prime, 1867-1870 — 











Mahash- 
Onvnatio, Guzorath, 
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Maundor, emtpablo homicide, and attompt to mmdor ... 104 $7 78 
Mixeartlaga, Lanes aud tmnatural offence. 88 i "33 
Xhdnapping » 21 6 at 
Adultery oe a 5 
Grievous hi 6 8 78 16 

B10 148 266 








This table summarizes the results of four years’ details of Agured 
statements, Ib will bo scon from this that, with regad to tho scious 
offences against porson, Guzerath takes the lead under all heads, Taking 
the figuros for Maharashtia ag the standard, the number of the more serious 
offences against porson in Guzerath mo exactly double of what they 
should be, ‘Tho xumber of murders, including culpable homicides and 
attempts to murder, should be 36, or half of what it actually is; the 
number of, miscarriages and rapos, and offences of Iawless lust, should be 
13, or nearly half of what it actually is; and tho samo is pre-ominently 
truo of the moro gonoral offonco of “ griovous hit." Tho offonces of 
kidnapping ang adultery scem to be far more in vogue in Guzorath than 
in tho othor parts of tho country, thanks gonorally to thé looso charactor 
of tho prevailing Vallabhocharya worship of sonsual divinities. In 
all thgso respecta the Cainalic is favourably distinguished, and tho 
figures for the different offonces fall cousidually short of the mat 
which, taking Mahaashtia as the standard, thoy should reach, 

‘With rogavit to soriows offonces against property, tho average results of 
tho figuics Lor four years will be soon from tho following statoment ;— 





Maharaghtta.] Guinatic. | Guverath, 










Dacolty vvesvree 50 4 45 
Ulghway robber 48 60 at 
Aguavated the 127 14 29 
Tfouse-brewking ...+. 216 800 127 
Recolving atolon yn op 855 20 #00 

Totals cen re 320 50D p12 





Thesv figures desorve careful study. Dacorty, itscems, is now ostinet 
in the Canarese districts, once the hoins of the lawless tribes who swolled 
the gangs of thugs and dacoits, and were tho terror of the country, The 
Ingest numbor of dacoities take place in Khandeish. Whilo dacvities as 
auch have almowt ocasort in the Canarese districts, highway rabbeiies, and 
houscbroaking for the purposes of theft, seen to be the provailinggrimes 
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in those parla of tecountry. On tho wholo, with rogiard Lo sortans ofonces 
against property, tho Canateso-aponking distiials do not ssom io he aa woll- 
favomd as in iospect of thosimplor classos of offences gonorally, 08 well 
aa of tho more sotisifs offences against porson. Maharashtra, for its oxtent 
and population, is mutoh bottor protected and peacoLul in thin reapeot than 
any of the othor provinces. 

* Whilo tho pooplo of Mahavayhtia are inthis respeot (hus favourably dine 
tinguialied Lom Uho inhabitants of the athor to divielona, it hay a emse of 
its own ; it is tho favomilo home of tho two most halnoiws oNonees against 
public justice, porjury and Lagory, Both theseofonces a, in ons sonso, 
the direct Sinit of tho woiking of the machinory of our judivial courts, ‘Tho 
offence of forgery ia not yot domostionted in Guearath, ‘he mimbor of 
poisons thoro taken up for foigery wore 7 in 1868, 18 in L860, and 16 
in 1870, The comospending numbers for Maharashtia wero 77 in 1868, 
67 in 1869, and 64 in 1870. In this respool tho conrts iu the distitats 
of tho Canatio aroinfostod by Maratha forgets, antl tho mmbais there 
appoarto bo much larger than ono would otherwise expagt them ta bo, 
The other offenco, that of false toxtimony, iv also aloadily on tho ineroaso 
throughout the Presidency, as will boavon from the following statament ~~ 


Mahnuashtia, Guzorath, Carnatio, 
1808 1869 1970 3808 1409 1870 1808 LAG 1870 
Perjury . 116 192 18 ar 60 70D 


Tho oflonco is gonorally on tho inctoase, chiofly in conraquunco of tho 
difficulty which criminal courts find in convicting tho perjmoer of the 
offence ho is chaiged with, ‘Thoso fguros indicate a growing ovil of tha 
times ; and go Tong ans powor of summuily Mning the potty purfurer is 
not placed in the hands of those who preside over tho civil and criminal 
courte, this oMonce will inevoaso ovory day, 'Tho difioulty of oonvintion 
ab prosont amounts alinosl to a passport of impunity to the offender, 
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Chapter IV, 


“STATISTICS REGARDING PUNISHMENT, 

Bryorw bringing these observations on tha administrative 1esults of 
tho working of the magjslrates’ courts to @ close, it Will be a8 well to say 
a few words regarding tho statistics of punishment, which represent tho 
final consummation of tho work of justice, In this direction, the admi- 
nistration of criminal justice has relation to the statistics of jail discipline, 
which constitutes the backbone of all punishments, ‘The following state- 
mont contains a summary of ihe different modes in which tho convicted 
offenders were finally punished by tho magistrates and the session Judges 
duting four ypaig, 1867-1870, The figures for the yoar 1866, as fuinished 
by tho administration 1opoit of that yoar, not being trustwoithy, aro 
omitted from this statemont :— 
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{twill bo seen from this that thoro has boon a pretty general miformity 
obsarved in the infliofion of doath punishments, as alyo in tho equally 
soyore punishment of transportation for lifo. Transportation Lor torms of 
yema lias been, very wisely as everybody will allow, abandoned as loading 
to no good ond, and tho numbors of these sentonces show a steady decline, 
Ag might have beon anticipated, two-thirds of the entiro number of 
convictions consist of fines only ; the proceeds from this source avorage 
about fivo lakhs o year in this Piosidency, Tharemaining third is mado 
up of imprisonmont, single, or couplod with fine, and whipping. 

ho thoory 04 punishmont, as ombodicd in tho Ponal Codo, is based on 
two or U1o0 Lundamontal principles, which may be shortly summed up in 
those words, Punishment to bo dotorront and disabling ints gflect inust 
havo @ cortain correspondence with the motive which inspires tho crime, 
anil bo not only appropriate but adequate to this end. Crimes, whoso 
mainspring ig lust, and are tho luxury of the strong and the rich, can 
nover be adequately punished by any amouut of fine ; the scutegos must 
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bo chiofly a doteuent one, in the shape of the iniliction of a temporary re4- 
taaiht to Uso body of the offender, or of a disgrace whieh will make hin lesa 
golf-complacont, Tho samoromark holds tite with rognrd to all serfora 
offences against .proporty, thongh in their caso punishmont ts 
inflioted both to dator and to Lomporarily disnblo tho offender, Moreovor, 
in these onses, the riste rea in the avant of conviction miab oulwolgh 
iho uncntain chance of oscaping withimpunily, With regatd to the 
moio suiious offences against porson sud against tho peace 6! the iedlm, 
the only adoqnate punishmont is one which, Silo bodily transportation 
or imprisonment Lor torn of years, disablos tho offonder from molesting 
sooioly by his transgroasions, or, liko death, pormanontly removes him 
from tho ranks of the ving, whose society ho has rondored imporsitile 
by his outtago upon tho life of his fullowmen, ‘hore is a groat deal of 
rough justice, viowod in this light, in the old law, which mado tho jndigial 
office tho institment of executing public vengeano, like to tho offence, 
upon the eiminal, Lastly, moro police aud conservancy offoncea against 
decoucy, oftences of simpla hurt, adsaut, intimidation, disobedience of 
lawful orders, offences bordoring on toits, and bieacher of civil contracts, 
abuso end dofamation, —theso avo all adequately punished by ” infliotion 
of fine, and, in defaulb of fino, by nnprisonmont, 


To seo how far theso principles of tho Codo aro carried out ‘n actual 
practica, wo have takou tho pains to club Logethor undor soparato heads 
(1) all the more scious oflonces against person and proporty puutshablo 
with doath, or trausportation for lifa or for Lerma, under one hoad ; (2) tho 
loss aerious oftences against person and proparty, will the offences nguinah 
Public justicn, inching pajury ond fagory, under another hond, ax 
being properly pinishable with {imprisonment for a longur ox & shoitor 
form; and (3) the offences of sinplo asgaanlt and orhninal force, with 
tho entire rango of the miscellancous or guasi-ciyil offencos, nndor a third 
hend, as being proporly panishod with Jinv, or imprisonment iv dofaylé of 
fino, ‘I's classifivd statoment is somowhat Lo the following offvot ~~ 





Nimnbor of offonces commiloted, 
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aie recelving atolen propoity, pajary,| 
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Blnylo pret nit, cumin 
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The result of thus gronping olences together, acvoiding to the character 
of the punishment which best satisfies the theory of rotiibution in our 
penal convictions, shows that tho numbor of offences, Lor which cither 


23 


death or transportation for life is the only fitting and adequate punish- 
ment, is about one-thitieth o£ tho number of those affencea wiich, 
though they sin Jess heavily agaiust public peace and private happiness, 
aro yet not proprly punished save by disabling the effender for a longer 
or shorler term from doing any mischief, and inflicting on him tho 
disgrace and ignominy of public confinement. Tho number of theso last, 
again, is nearly onc-half of all those offences which are adequately - 
punishod by pecuniary fino, ‘Lhe figures quoted before relate to mimes 
committed. As las been i1emarked befae, nearly 60 per cont. of tho 
peisons brought up before the magistiates are discharged or acquitted, 
and of theso tho tabu%r statemonts of convictions take no account, 
Ib will bo seen, by comparing the two statements together, that the iclative 
numbers of the simplo and more or leas heinows offences find their 
counterpart and correspondence in the statistics of the convictions, The 
number of poisons imprisoned is no doubt Jaiger than it need be ; but this 
ia owing to tho fact that a considerable number of persond brought up before 
tho magistrates, charged with the simplor sort of offences, arc so poor that 
tho magistrates wisely oxeroiso their diseietion in sentencing the offendor to 
imprisonment instead of a fino, of which there is but littlo likelihood any 
part will bo forthcoming, 


With regard to tho 10,000 and more persons who aro condemned to 
imprisonmentsfor shorter or longer periocs, one can follow them in their 
cells after they aro removed from the magistrates’ docks, Tho numbeis 
of piisonors confined in tho great jails, as also the numbers of those who 
wero Kontoneod to Loins of imprisonmont not exceoding one year, will bo 
goon Trom tho following statement i—~ 
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‘With regard to these figuras, it will bo noted that fiom nearly 80 to 90 
por cen}. of Lhoge who me aunually sent to,prison are condemned to terms 
of imprisonmont which do not exceed the period of twelvo months. It is 
worth whilo making passing remark ‘that, whilo the total number of 
offences is increasing every yoar, the number of offondors sentenced to 
impiisonmont is steadily declining, while the yumber of 1cleases remaing 
steady, Another featuro of peculiar interest which thoso jail statistics 
disclose is tho1elative proportion of malo to female prisonas—a propottion 
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which may bo faivly assumed to rin tlrongh ait the other classes of 
offences which are punished by (hie along, or hy death or Geanspe tation, 
The proportion df the Lo soxes in tho wiminal classes of tho population 
will be seon from thefollowiug dotails 
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‘This shows that the relative proportion of the female sex in the aiminal 
population avorages about five or six par cont, fof tha male clases of 
offenders. Seeing that Tindoo and Mahomedan women eamot plead 
covelture and incapacity Lor the committal of misdomenome, this Laob 
apoaks volumes for the comparative purity and innocenco of native homes, 
and is ono indirect componsatory benoht Nowing from the social restraint 
which pravouts tho promiscuous ningling of the (wo soxca, 


Tho decadence in tho numbor of sentences of imprisonment, contom= 
porancously with an enotmous development of the miscellanvons total of 
olfences, is not a vory hopofut fealuro of theso ciiminal atatisties, Upon 
tho whole, the resulls of the administration of criminal justioa a ual of a 
sort on which one can look with much satisfaction. So far as progrexa 
has beon mado with this inquiry, the results of the working of the orfininal 
courts of the frat insjanco show,—(1) an inadeqnate waste ofepowors, (Da 
woakeoning of rosponsibilitios caused by tho il-saitod union of revenue 
and judicial functions in tho samo hands, (8) an oxaggoraled abuag of tte 
machinery of the cilminel couts for iogitimato purposos, (4) a gradnal 
falling-off in the rolative officionay of the courts ad tastad Ly tho propation 
of convictions to commitlals, (6) an encouragement, amounting ahnost 
to impunity, held out to tho weak-minded or ovilemindod prosooutor to 
loge all senso of self-ependeyes, and drag his every Hitlo sorew and 
fictitious wiong beforo tho courts,—thoge aro all indications of o syatom 
oul of gear, and going fiom bad to woias, ‘Uhoso romarks form a 
fitting conclusion to this roview of the woking of tho primary oiiminal 
courts, 
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Chapter V. 


STATIST 108 RELATING VO LI WORKING oF ‘TIM COURTS : 
OF SESSION, 

TTAving in former chaptors taken a cursory view of all tho more salient 
fontines rogmding tho atministralion of original criminal justice in the 
courts of the Mist instance, the neat subject of inquiry iolates to the 
higher grade of courts,—thoso of tho session and assistant scasion Judgce, 
In tho regulation distiicts of this Progidenoy, theo aie about 21 
ofticers clothed with the potveis of session and assistant session Judges, 
‘Cha courts of session have an original criminal jwisdiction in cases 
committed for trial by tho first-class magistrates, and the senior portion 
of those Judgos oxorciao also Inigo appellate powers, Tor tho present, these 
observations will bo confined chioily to thoir original climinal juisdiction, 

‘This part of the subject cannot bo betta: commenced than by quoting 
certain obsavations mado ina preceding chapter regarding the results 
of tho proliminary inquiries hold by the magistrates :—" The magistrates 
of various grades dispose finally of noarly 95 por cent, of tho ontite number 
ol casos whick como beforo thom; and with regaid to tho remaining 
6 or 6 por cont, of casos which fouh the proportion of presumably heinous 
offencos, thoir fanolions are confined to tho wouk of holding the preliminary 
inquiry, and, if thorois a sufficient prima fecte cane mado out, of committing 
ble accused to the sossion courts.” ‘Cha following statemont furnishes the 
necossury information on this point for the yoars 1867 and 1870 :—~ 
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Tt is with regard to tho casos and persons specificd under the fifth and 
sixth heads that the original jurisdiction of the session courts begins and 
onds, Dming fifo intorval of four yenra covored by these Agwes, tho 
number of onses and of accused persons commited to the cee courts 
stood a9 follows ;~—~ 
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“Phogo figuren show that, while the combs of fiat inshanen have eyiy 
yout fnereaned work thrown on their hands, there iano horrespondtings 
{neroase in the work of Uhe cotta of Cha lighor yeade 3 ther ty, on the 
other hand, a tondendy in the opposite direction. With rozard do thesp 
figures iegurding preliminary inquivlos, it may bo permitted to make 
a passing romark fu (bis place, that the (7 distrieh magtatratoa 
epimmiticd bobweon thom ouly 33  enava, javolying 42 parsons, tv tho 
session comts in tho year 1870, This slalement, however, does not 
acourately express (he Full force of thuso fgtues. ‘Chese 38 casos wers 
committed to tho sesston oourts by the Aistijyt inagistratea of soven 
distriets only. The districh magistrates of Surat, Broach, Khandoish, 
Abmeduugem, Ratuaghotry, aud Sattara had absolutely uo work aneder this 
head of thoir jmisdiction, Whon this faot is trkun into consideration 
along with an observation made before regarding tho number of cases 
tinally disposed of by tho divteict mapisirates, via, about J00 caus ding 
the courao of tho yoar, few will bo dikposed to contest tho cormpubioss of 
tho conclusion that tho district magistrates have virtually auasod to 
oxorcisa any portion of their powers of original oriuiual juriadiation, and, 
Aa a conseynonco, that tho timo has como when this abnogation of 
functions, whethor Lorecd by pressin of work, or tho real of volimbary 
indifforenca, shauld be recognized as a fact, and tha district callectora be 
pormanontly yolioved of tboir magisterial duties, hove is no gain in 
Holding up the torrora of a seoptre which is never wiolded,’and which is 
listleasly allowed to rust in idle or over-workud handy. ; , 
To return from this digression, thd session comts, it will bo obgervodl, 
aro presided over by about 21 ollicers; out of theay, 11 Judges aro 
clothed with the powors of life and death, aul try all hoiuous oitences 
without exceplion 5 the rest oxereise iio more Hmftud powors of nprisint 
session Judges, ‘tho tables of orkininal statistics mako no distinction 
between tho work dono by the tivo ‘sots of Judges; and it is Impossible, 
therefore, to follaw up this inquiry into the uecossary details, The worl 


Gone hy tho session courts during Revon yoars will bo soun from the Lollow- 
ing statement — 
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‘Those fignros fully buar out tho cbset vation, go vapontodly ontorged TON 
the yeade's attoution bofore as almost to woar out his putienen, that tha 
quantity and quality of the work done by the highor grade of e1iminal cativis 
have rowained alimoat ateady, the Low years of divergence on ane side being 
more than balascod by the departures in the opposite dhoetion, Wits is the 
first general conclusion lo which one is lod hy a glance al thoy figures, 
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Motoovor, ib inay ho safely assumod that shout 1,000 cases, involving 
doublo that number of persons, ara annually triad before the sossion 
ovliela, and, as tho result of these trials, abont 50 por cent. of tho number 
of acousod parsons ave acquitted, ‘This large porcouttga of acquittuls, bo 
it vemembored, results afler the crscs have been onco sifted, and rua bill 
roturnod rogarding thom, by tho committing magistrates, 

Thoso magistrates themaelyes commit only 60 per cont. of tho cases In 
which they hola proliminary inquiriog ; and it is in these GO por‘ cont, of 
atflor cases thintnonrly half the nambor of tho accused avo inygriably 
acquitted Lrom year to ygur by the session courts, In other words, adding 
tho resulia togother, in nearly 80 por cont,, or Lonr-fifths of the number 
of the presumably heinous class of offences, the magistrates and tha session 
Jadgea logethor find it necossary, after formal and often-limos longthy 
jnvostigation, to acquit and discharge the accused porsens, With regard 
to tho offences within the jutlediction of the magistrates, a similar 
proportion of digvharges and accnittals was shown to bo truc, Altogether, 
it may bo hold as established that this abnormal proportion holds equally 
good with regard to tho heinous as well as the simpler class of offences, 

It follows, thorefora, that, quite indepondontly of the distinctive charactor 
of tho offonces or of the persons who try them, this abnormal disparity 
betweon convictions and acquittals obtains throughout the statistics of the 
administation of oriminal justice, ‘his cortainly isa matter for grave 
consideration, Seomuse this glaring disparity docs not scom to characterize 
thy working of the criminal conris in tho other provinces of India, and oven 
in thig Prosidonoy it is an ovil of ro¢ont growth, as has boen shown at length 
ina formor chapter, In the eaxo of tho simpler offences, tho Lull dotaila of 
ligures nocossary Lo enable ono to distinguish betwoen discharges and 
aequitials wore not available, and the inferences on this head wero 
obnoxious to advoraocriticism on that ground, With regard to the work of 
those higher cow's, however, no such confusion oxista. ‘Tho character of 
tho offongcs is a gitaranteo that u0 magistrate will take upon himself to 
pormit private settlomout and compounding of crime, In offences which 
do not admit of compromise, the outrageous proportion of 80 per cent, 
of acquittuls botrays a dispavity of results, the startling onormity of which 
only Jong habit blinds the habitual observer from perceiving, aud indicates 
oithol lislosa and inoxousable indiMerenco on the part of the administrators, 
or some other redical defect which is absolutely appalling Lo contemplate, 
‘Where can be the morit of a system in which three-fourths of the number 
of porsons tried ave bathored ont of their exiatence, and oxpoged to the 
annoyange, obloquy, and Joss of timo and monoy involved in a erlminal 
prosecution and trial by the court of session, for ihe ned Lun or mischie£ of 
the thing? This is toa serious a subject 10 be lightly passed over, and as* 
Un ayil ig peouliar to thig Presidoney, and even hore is of vary vougnt and 


28 


progressive mowth, itdomands the moat stronnous efforts on the part of tho 
authoritics Lo provide a paltiativo Cov il, 

Toso who havo altontively atndied tho fmes amamarizod hofdro 
with rogaid ta thd working of tho comts of sowion in this Presideney, 
will nob fail to sco that the presont proportion botwoon convictions 
and nequittala does not indicato a state of things upon which one 
ban Jook with qniot satisfrelion, Tt will not do to acenpt these rewults 
as inovitablo undor tho oxisiing conditions of tho population of this 
Prosidoncy, For, sido by side with (hese rusulis o€ mofussil adinintabration, 
tho slatiatics of tho working of tho Tigh Vom qu its oupinal side present 
a contrast which is at once agieeable and suggestive, In tha town and 
island of Bombay, a difforont ciiminat procodwrvo obLains, aud the 
committing magistrates aro oxcluaively criminal dudgos, aud aro nat 
distracted with any other oxceutive or rovenuo duties, The following 
atatomant Lurnishos* the neccasary figures for atx yanrs ~~ 
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Tt will bo soon from those figuies that the numbor of porsna conviotad is 
on an avorage 75 por cont, of tho ontito number of poradne connnitted, 
boing 26 por cout. more than tho proportion which oblaine in the maCuggil 
districts, AN tho associations in connoclion with tho working of the High 
Court, and of the provorbial lonioncy of English oriminal law, would 
havo lod ons to anticipate 2 contrary yesult,—one orainontly favemablo to 
tho mofussil coutts, Inrespoot of tho promplitudo and certainty of tholy 
mating oul punighment to convicted oxime. ‘Tho fault Ties nol Bo mnch 
in the Judges of tho kession comrts, most of whom aro hard-working, 
congoientions officers, as in the foundation of tho mofussil ciminal 
syporatructure, the exeoutive md reyonno officials who aio clothed with 
judicial Lunctions, 

Thesis no other differontiating eineumslance which can sufliciontly 
decount for this most unexpected result. The law admiuisiered ig tha 
same both in Bombay and tho mofussil ; the native population is matlo up 
of neatly tho same dlements in both placos; the Judges, who preside over 
the session couts, in choir quality of focigners, aio protty nealy on tho 
samo love}; the proceduic of the Tigh Comt and the traditions of English 
loay ate, if possible, decidedly more libually inclined to favour the 

_ Aconsed than the spirit of on mofugsil Code of Procedino; and yol, from 
ycar to yoar, tho number of convictions, within tha local limits of (ho 
Piesdgney Ligh Comt, is 26 per cont, Imyor than tho piuportion which 
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obloingin tho mofuasil. ‘Tho only distinctive efroumstance that ean be! 
pointod out relates to the qualifications of tho commilling magialrates, 
ant] the natme and oxient of tho discretion oxecised by thom in roturning 
true bills in those casos whore they hold tho pioliminaty, inquiries, ITow- 
ever that may be, this ecoutvasl opens up @ whole vista’ of seflections, 
whish the caroful abudont of our administrative statistics may do well to 
follow up to thoir logitimate conclusions, It will bo atleast conceded that 
tho example of the Ligh Comt shows that thore is a consideralle scope 
for improvement in tho constilution of tho mofussil criminal courts, and 
that thoro is no fatal necessity aboutthis frightful nbuso and misomriago 
of justice, which peopla Rust noods accept ag inovitable, or with rosignod 
indifference, 


It may bo noted in this place thatthe criminal duties of tho session and 
assislant soasion Judges tako up moro than a third of their available gitting- 
days in tho year, The numbor of days that the session courts sat during 
four years, 1867-70, averaged about 1,300 days, which gives 60 days for 
onch Judgo, Tho Judges of somo of tho laigor districts woo requied to 
dovote nonrly two-thirds of their available sitting-days in the year to their 
crininal work, Tho Ahmedabad session court sal 205 days in 1870, tho 
sosaion courts of Tama and Khandoish ant 176 days each, and the sossion 
coml of Poona sat for 163 days in tho same yoar; more than half tho 
available work{ng-tina of thoso highly-paid offlocrs is thus fiittored away 
in Who disposnl of cases whore conviction alternates with acquittal, Tho 
wasto of timo and talonis of juioial officas is, howover, dwarfed by 
tho mjsorablo lot of tho wilnogses who aro required to atlond the scasions 
Srom conridorablo distauces to a gront oxtont ab thoir own oxpongo, Tho 
Solluwing statement gives tho nocessary details —~ ' 
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While, theroforo, the number of poisons tried and of poisons convicted 
havo remainod absolutely sloady, or show a slight declin, the number of 
wwilndsses oxaminorl, and tho distancos tiavelled by them, which is a safo 
indox to thoir havdships, havo beon inoreasing evory year with frightful 
yapidity, And all these hardships have to be ondured by the silent sufferers 
from the tyranny of tho prosont judicial system, as oftgn, be it 
yomembered, for the conviction of the roal offender as for the protection of 
iho innocent person wrongly accused. Mnough has been said on this part 
of tho subject to leave no oxcuse for indifference in those who aio cha ged 
with dho responsible administration of the State, ‘Cho ,ayslom is ovigonlly 
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fooso somownore, ana noods a uorongh hauling-up to ihe ublor demolition 
of all eatablished traditions. 

Thora is only one more point of intorest iu connoction with tho workihg 
af the courts of sobsion, Alluston is hore mado to tho results of the 
exporimontal introduction of trial by jury in Uho mofuesil, Although tial 
by the Pancliayat is an indigenous institution of the loud, tho rulora of 
British India havo shown such a jealousy of the oxoreiso of tho slightest tn. 
dopondent activity on the part of tho peoplo, thal the futrodudtion of trial hy 
jury, though jn some sonso countonnnoed by Mr. Mphinatono’s regulations 
of 1827, has boon regarded in many quartoys with most unworthy 
suspicions, and has beon ologged with all mannor of olslructions and 
safoguards, which detract greatly from ils educational and judicial value, 
Trial by jury was fivst introduced as an experiment in the district of 
Poona about the year 1867. Tho following staLoment furnishes the dotatls 
of the results of the working of this oxporimontal measio from 1867 
down to tho close of 1872 ;— 
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It will be soon from theso figures that the proportion of convictions to 
noquitials ia noarly equal ; ov, if Uhore is a slight diffurence, it is in Layour 
of convictions. Lt has been shown at length hofore that this sano propor. 
tion holds good as rogards tho worklng of tho courts of session atl ovor 
tho Presidency, So far, therefore, a8 any apprehuusions may ba onter 
tainod that, by leaving questions of Lact lo the jury, tha atriotness of Ue 
administration of justice will be discredited by the vagaries of truss 
ponsible jurors, it will be acon that, in ity practioal working, the systom 
betrays no sitch tendency, ‘Tho jurors gro yttite as rondy to conviel, if nut 
more #0, as tho Judges sitting with the assessors, 


Tho Hon'ble Mr. Justice Lloyd, who was Soasion Judgo at Poona 
in 1867-68, in his official report, obxorves thal “he has no hesitation in 
saying that the system is popular, ‘and ho thinks also that it may bo hold 
to be successful." fa the first yoar of its introduction, in 59 ont’of 66 
vases tho verdict of tho jury was concnrred in by the Judge, Tn tho othor 
% cases, the Judge did not concw in tho verdict of tho jury, which 
aogititted, in 4 and convicted in 8 enaes, On the wholo, to uso tho 
Woids of tho administiation roport of 1867-68, “there has been auch a 
Tair measure of success as to justify the continuance of tha experiment.” 
‘The administration report of the next year, 1868-69, furnishes an ayually 
favoypble testimony as to the success of this institution, LL scoms sumo 
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high official had complained that tho administration of justice had hogn 
brought into discredit by tbe rystom of trial by jury, regarding: which, it 
wash alleged, poplar opinion was anything but favourable, A rotwn of 
oriminal trials of tho session court of Poona was actudingly called Lor, 
from whigh it appeared thal, out of 101 cases triod since January 1867, tho 
Judgo approved of the finding of tho jury in 88 cases, and disapproved in 13 
casos; with rogard to tho disapprovala, it appqared that the jury convicted" 
17 prisoners whom tho Judgo would havo acquitted, and acquitted 18 
whom tho Judgo would have convicted. ‘ho return, therefore, showed 
that tho jury were quito ag roady to convict as the Judge, if not more so, 
Undor the new Codo of Criminal Procedure, this danger of a possibto 
AiNeronce hetween Judgo and jury has been obviated by a provision which 
iveols in such oases a reference Lo the Ligh Court, whoso verdict is to bo 
final, Under theso cironmstances, it must bo admitted that the time is 
come for tho gradual abolition of the imbecile system of trial by assessais, 
and the conoossion of this oll indigenous privilego to the pooplo of this 
country, Tho imbecile systom, os it may well bo called, of assessors 
surves no possiblo end, Its requisitions upon tho timo of privato 
individuals are equally exacting, whilo the power it allows, and tho 
roaponyibility it ouforees upon their attention and econseience, mo ail, 
Asa gonaral result, thoro is no perceptible difference botweon the work 
dono under the two systems, oy, if thore is any difference, it is in favour 
of tho jury system. Adi ta thoso the immonse educational value of tho 
juny systom and ita political safely, If these considerations are taken 
info account, hore will bo no room loft for two opinions on this question. 

‘With thé now safeguard provided by law, thore is no furthor excuse 
Jolt for continuing any longor the anomalous, half-and-half, and therefore 
thoroughly useless, comptomiso of trial by assessors, who detormino 
nathing, in whom independence ta too often deemed to bo impertinenco, and 
who, thoreforo, sit stolidly and listleasly to rondor the Lodily servico of 
ationdance oxacted from thom, without any profit to themselves, orin any 
way reconciling tho peoplo to {eel confidence in thoir verdict. It is a 
common saying in this country that tho unanimons voice of fivomon (Panch) 
is Lho voice of God himself, ‘Tho unanimous vordiot of five jurors impartially 
choson has this potent effect upon the mind of tho people, and they 
acuapt it accordingly, No such reccptanes is accorded to the decision of 
tho Jndgo assisted by the assossora, In connoetion, therefore, with the 
working of tho courts of session, tho substitution of trial by jury in all 
tho largor zillah towns is a reform which is urgently callody for. Its 
pafolye and ils suecoss aro guaranteed by tho results of past exporionce ¢ 
and tho prospective advantages which suah a change promises to secure in 
tho best interests of tho poople, aro onough to outweigh all minor difticultios 
atlandant upon ils fire introduotion. 
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Ohapter VI. 


STATISTICS REGARDING TIE WORKING OF Tit CRIMINAL 
COURTS OF APPEAT. 

‘Tw observations contained in the procedingefive chapters touch upon 
nearly all the chic£ points of permanent intorost in connoction with tho 
working of tho original ciiminal courts, Besides theso courts of original 
jurisdiction, there is a corresponding chain of conrta of appeal intonded to 
keep in chock and regilate the working of the comts of first instance, 
Tho systom of appeal in criminal mattera differs Lor the hotter in ono 
cascntial respect from the complex atrangomont of tho civil appollata 
courts, Tholaw allows one appoal only as a matlor of right, and this 
appeal is general, and not partial, From tho decisions,of tho subordinate 
magistrates of the second ang third classes, ono appeal lios to thg magisliato 
of the district, or person clothed with these powers; and fom the magintvatos 
of tho first class, one appeal lies fo the court of session; and from tho 
vouit of sossion, one appeal lies io the Ifigh Court, ‘Uhja last appeal, in 
eases tried by jury, relates to matters of Inw only, This stmplifiention 
will bo admitted {o bo a gront advantago, and it co tainly obviates all dho 
delay and the vexation and necdless exponse involved in the ayslom of 
double and partial appeals allowed by the law in civil litigation. TL may bo 
noted, however, thal there is room for improvement in tho direction of 
rolieving the distict magistrates of the Iabour of appellate wark at prenont 
enst on their shoulders, nnd the transference of these dutics to tho courts of 
session. ‘This is reform suggested by the signs of tho times, Bnough has 
been said in tho preceding obsorvations on tho goneral {incompotonco, 
grounded on fucompatibility of duties, of district collectois to discharge 
offectively purely judicial work ; and il ig not necessary to go ovor tho samo 
ground again, ‘Tho vintual abandonment of thoir judicial functions by tho 
district magistrates of whole districts, is a fact which can no longor bo 
overlooked as a passing incident; and this indilorence to pmely judicial 
work indisposos these officas*from effectively exercising tholr largo 
appellate poweis, Most of these officors, for cight months iu the year at least, 
aye traveWing in the disticts, and the hardships and uncortainty which, 
the unfortunate yiisoners, punished in ono part of the country, find in 
following these itinerants on their tows with their applications for relief, 
together with the porfect impossibility of providing for the attendance of 
profcggional advisers in these out-of-the-way places, aio all sorious draw 
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Dicks, ond thoy Imporatively demand that thogo appollate powers should bo 
granaferred to a poumanont cot, which is ontrusted with purgly judicial 
datios, like iho comt of session, " : 

Another important feature in which tho sysLom of pppeal in criminal 
matlows differs from civil appeals, 1clates Lo the supplementary iemadly of 
rovision by which, oven in Uhe ,absoneo of a formal appeal, the superior 
courts aio clothed with a power to call up for papers upon a roviow of tha. 
orhninul roburhy, ‘hore is alao a power of reference in eapital sontences, 
aud, wider tha new law, where there is a material difference of opinion 
between the judgo and the jy. These supplemontmy powers, “joined, 
with tho general suporinndence exercised by the suporfor courts, aro found 
in thoir practical working fo bo ample protection and corrective against 
prejudice oy error in the original courts, Tho administration roports 
unfortunately give vory {mporfcct information regarding the working of the 
criminal com ts of appeal, ‘Phe tabular statements lump togethor tho results 
of the working of the district magistrates and of the courts of session, In 
tho absonce of the necessa y detatls, it is impossible to institute ary uscful 
comparison Lolweon tho relative eflicioney of these two ordeis of cota, 

The following statumant saummatizes the available mformation regaiding 
tho total nambor of appeals from the whole body of the magistracy of all 
grades during six yons ;— 
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“Te will bo waon from those figines that thoro hag boon a considerable 
inorense, averaging about 50 per cont, in the work of tho appellate courts, 
which is not fully accounted Lor by the comparatively amallor increase in 
tho total number of trials by to magistrates, As rogads the quality of 
the work, tho figures for confirmations and reversals show no change. 
About 70 per cent, of sentonces appealed against are confiimed, and about 
one-sixth of tho sentences are reversed, It may be of some intorest to 
comparo tho resulis of the working of the civil and criminal comts in this 
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* Lt-will appear from this‘statemont thal, while the number of civil appoits 
disposed of was only 8 per cent. of tho entire mmber of suits cdisposud 
of, tho propeition of appoals in criminal cases is noarly doublo, boing npiro 
Ulan 7 por cont, on-tho Lotal number of trials held, and this in spito of 
the bar which the law places against appeals from all sentences inflisting 
ecortain minimum of punishments, ‘Chis fact is partly aceountod Lor 
by the circumstanco that all criminal trials partako of tho: charactor of a 
contost, which character cannot. be predicated of all civil litfyation, 


With regard to the working of tho High Comt as a court of appeal 
superior to tho courts of session, and supeyntonding gonerally tho 
administration of justice in all tho subordinate courts, the administration 
reports givo but little information beyond what may bo gleaned from tho 
following vay imporfoct statement :~ 
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These figures show constant fluctuations, but on the wholp thoy do not 
indicato any sorions incrongo in the work of the High Court ag a court of 
fiual resort in criminal mattors. Tho ropoils do not furnish any delnids 
as rogards the charactor of the adjudications, and, in the absence of thik 
information, tho bare figures with thoir Anctuations havo uu significance 
tothe atudont of judicial statistics, Thoso figures, however, fully bun out 
tho importance of preserving te tho Wigh Court its juriadietion as a court 
of revision, In tho hands of painstaking Judgos, mutch good is silontly 
effected by the timoly exorcise of their powors in tho most holploss cases, 


‘Theso observations find their fitting eloso in this place, 


Thobomingof thu larger conclusions which aro impressed upon tho 
attontion of the thoughtful aludext by a survey of those slatistios off 
ciiminal justico, and tho reforms in the oxisting arrangoments which thoy 
suggost, will bo discussed in the noxt chapior. . 


‘That chaptor was originally written by the writor of thbse observations 
in answer to a call from tho authorities to submil a reviow upon the Tlowblo 
Me. Titzdsmes Stophen’s minute on the adutinistration of justion in 
British India. It finds its proper placo hore as the concluding chaptor 
to these ubsurvations. 
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Chapter VII. 


OBSERVATIONS ON TIE ITONOURABLE MR. FITZJAMES 
STEPIIEN'S MINUTE ON TILE ADMINISTRATION OF 
JUSLICH TN BRITISI INDTA, 

Beforo commoncing thig roviow, it may bo necessary to state, by way ot” 
preliminary romark, what aro the writor’s qualifications to take part in this 
discugsion, and prosumo to hold independent viows of his own on tho 
subject, The writor is a graduate of tho Bombay University, and has 
pasaort tho Advocate's oxamination of the Tigh Court. Ie has seen eight 
yours’ sorvico,—first as Karbhari at Akuleoto, oxorcising original civil 
jurisdiction, and tho powors of a district magistrate in criminal mattors ; 
sooonlly, as Nyeyadhisha at Kolaporo with civil appellate powers, and tho 
jurisdiction of an assistant soxssion Judgo; thirdly, as acting Polico 
magistralo, and acting Judgo of tho Small Causo Comt in Bombay for short 
poviads ; fourthly, for tho last two years and more as first-class subordinate 
Judgo at Poona, invested Lor some months past with jurisdiction to decide 
appeals, IIo has had inthis way the rare good fortuno of having mado 
practical acquaintanco with tho diMfcultics and advantages of the prexont 
argangomonta for Tho administration of civil as well aa criminal justico, 
both in tho original and appeal atagos, and undor tho non-regulation ae 
woll os the regulation systoms of rule, IIe may also claim to have mado 
aaprejal study of judicial statiatios, having published a pamphlet on the 
aubjeot of civil statistics about two yonrs ago. LIaving gaid thus much 
rogarding the writer's qualifications, it need hardly bo remarked that these 
obsoyvations will bo conlined strictly to tho systom of adininistoing 
juslico which obtaing in this Prosidoncy, 

‘Tho main question disenssod in the minuto relates lo the consideration 
of the bast mode of otganizing ouv judicial ostablishments, Thoro ia 
indoed a sort o£ digroasion, aud a lengthy one too, in which the existing 
syaloms of civil and criminal procedure are passed under review, and their 
defects pointed out, This portion of tho minuto, so far as ib boas upon 
oviininal justice, dias passod beyond tho stago of discussion ; for, sinc tho 
ininuto was written, the now Criminal Procedure Code gras passed, and is 
now tho law of tho land, Excopt so far, therofore, as the gystom of 
prodedure beara upon the question of the organization of our courts, the 
queations discussed in Chaplor V. of tho minute (pages 49-89) have béon 
fox the moat part settled in accordanca with the views of Mr, Stophen, and 
will not, thoreforo, be touched upon in theso observations. 
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“who Strat question diacnasod in the minnts relates ta Ua presant abate 
vof ou judicial yrganization. Iu this connection, tho distinetion bhotwoon 
the regulation and non-regulation aystones ia all-pervading, soparatiig: 
dhe several provingot of India, va, the older provinces whore oxcoutive 
and judicial functions aro entrusted to different oflivers, trom those recent 
acquisitions in which ati these functions are concent agotlin the hams of on 
sand the same officer, So far as this Presidency is coucorned, this question las 
boon definitively sottlod by tho old Regulations of 1827; antl the pringiple 
of division of functions has oblained such a firm Cooling on tis wide of 
«India, that in ow non-regulation province of ind, and oven in those 
native States which, by reason of tha minority or incapacity of thoir 
obiofs, aro nador the divock administration of ou Political offlcars, tha 
judicial and oxccutive Luuctions are, for tho most part, eulrnstad to 
diffrent officers, 


This division of functions has led, iu the course of time, to tha partial 
organization of separate services int his Prosidoncy—a point in which 
Bombay, as romarked in the minuto, is ahead of all tho other provinces 
ol India, 


Mr, Stophen’s account of tho prosent organization and gtrongth of 
judicial offices in thiy Prosidoncy is incomploto in ono important respect 
Ta takes no account of tho large number of subordinate magistralo 
who dischargo, undor tho district collcctormagistrato, wvgnuo, oxcoutivo, 
avd judiciat functions all evor the comtry, Tho vil rosults of tho” 
concentration of oxccutive and jadivial powers in tho samo hands mosjy 
malo themsolves felt by ronson of the adiniuistration of criminal jrsitoo 
being ontrusted to theso erbordinate royenay officers. ‘Their numbor, ax 
atatad in tho latest adiministration roport, comes 1p to the large total of 886 
officors ; and this portion of tho judicial servicd canuol safely be kept out 
of view, because, between themelvas, thoy dispora of noarly 80 por cent. 
of tho ontira oriminal work of tho Presidoney. ‘tho worle disposed of by 
tho magistratos of various grades in tho regulation districts of this Proal- 
donoy will be soon from the following statement :— 
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Ti will bo soon from Unesn Ayures that tho anbordinate mugisteates 
disposed of nearly four-fifths of the entire number of casos, whilo to digtiict 
inggistrates and their assistants aud dopution had cognizance of the remain- 
ing one-fifth belwoon thomeclves. ‘Lhe signilicance of jhiese figures will bo 
unttova(ood moro fully in the seqnol of theso observations ; at prosont it will 
be snficient 16 have poluted out this most important omission in Mr. 
Stophon'y sketch of tho oxialing organization in this Prosidency, Anothor 
oniisslon, hough nob of ao much consequence, may alao be noticed in this 
placa, Mr, Stophen makos no mention of the ton small cause court Jucgbs in 
this Presidency, With theso additions, Mi. Stophen’s sketch of tho, 
oxisting organivation is Mlerably complete for the purposes of tho presont 
onquiry, As a gonoral result, if may bo stated that tho separation of, 
judicial and oxceutivo dutios has peon complotely carriod out in tho 
dapartmont of civil juatics in tho courts of original, appallate, and 
special appoal jnrisdictions, In the dopartmont of criminal justico, 
howeyor, tho separation of judicial and cxcoutive functions is completo aa 
regards tho highor coms only, whilo the entiro magistracy, numboring 
about 470 officors, with tho small exceptions of the police and railway 
ningistrales, have, besides their criminal work, both royenue and executiva 
functions to perform, which constitute their principal charge, and tho 
successful discharge of which duties becomes the great object of their 
ambition. 

fo proceed hoxt to to consideration of the sccond question discussed 
in tho mitinte, namely, whethar it is desirable to separate jadicial and 
eXeeulivo funotions whore, under tho existing aystom, thoy aro nnliod, 
Vhorgh itis rather Loo broadly worded, this question has, as Mr, Steplion has 
,troutod 1b, reforonco chielly Lo the non-regulation provinces of tho Panjab 
nnd tho Geutral Provinces. My. Stephon states his deliberate opinion that 
Lho present syalem of tho concentration of functions which oblains inthoso 
provinces should bo abolishod. As obsorved before, itis question has 
boon sottlod Loyoud dispulo, so far as the recognition of the prinoipts of 
separation is concarned, on this sido of ludia, Tho reasons, however, 
which Mr. Stephon addnecs for the roform of tho system advocated by him, 
havo a wider application, and lead to conclusions of great significance 
in tho consideration of the third question discussed in tho minute, For, 
ag ltas beon observed before, while the principle of the separation of 
Sunotions has bogh long recognized on this sido of India, it has been only 
partially carried out in the dopartment of criminal justice, so far as the 
courts of first instance aro concerned. Executive and judicial functions 
clash with ono another, and cannot bo usofully united in tho sffmo hands, 
for tho simple reason that the character of the work required of a judivial 
officer ia adaptod Lo, and dovelopes, a difforont order of active and passive 
faoultios Lrom those which are called into exercise in the efliciont discharge 
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of oxcentive functions. Judicial work, moreover, isin deor work, which 
mundt bo dono at stated times, pnctunily observed. Excoutive avorle is for 
tho most part oul-door work, which, Lo bo done well, mat bo done at all Limes, 
Tho work, of « Judge comes to him inatoad of his going to tb, and he musé 
proceed by fixod rules, unconcoinod for tho mosh part about particular 
consequences, Tho oxcoutive oflicor has to tale tho iniliative in all 
manner of things, and ho must wateh the execution and carrying oul ot 
his measures with a direct viow to Uroir partionlar consefjuonens, Lhe 
judicial and executive tempor of mint being thus oppased Lo one anothor, 
ono gonornl result is that tho predominant habit. absolutely smothors tho 
othor, Indopondontly of hese considerations, whith camat lo worded sno 
appropriately than iu Mr, Stophon’s own tviso way, there is uno spevial 
roason which makes it highly inadviqablo, in provinces where tho British 
rulo has becomo a long-established ordor af thingr, Lo unite all tho 
functions of sovercign power in the seme hands, ‘The disparity belweon 
the.powor ropresonted by the governing classex, and tho capacity on tho 
part of tho subject millions to iniluenco the exorcise of this powor for 
good, and to chock its evils or abuses, is ho great Vial, in Lie interests of 
2 good and progrossively liberal Govorument, it is ussontial hat tho two 
functions of sovorcignty represontod by tho Judge and tho ovllectar of 
revenue must ho contrasted to yoparate officora, ‘Cho judicial courts aro 
euiphatically the only institutions in the land which serve tho purpoges'of 
a iormally guaraniced conslitution to conserve tho righlwor tho aubject 
population; and the education thoy givein the habils of constitutlanal 
obedionce te the law, as distinguished from abject aubmission to io 
tndividnal will of tho officer declaring and oxeouting the lew, is of a aovt 
which can nover botoo highly esteemed, ‘The old native madel in which 
vivil, military, revenue, polico, and judicial functions wore united in ono 
and tho samo hands, cach potty officor ropresenting the full absolite 
sovereign within fia own domain, kas broughe dhe nation into ii prevent 
plight of helplogs dependence. In the case of native rulera, cammon 
rxympathy and tho rostiaints of religion afforded somo guaranteds againat 
the worst evils of this absolutiam. As hoth theas checks ave wanting 
under the British rule, the perfect independence of the courte of justice 
3s the only scowity provided by the constitution; and this perfect 
independence can nevor be secured so long aa the doparunents of criminan 
Justice is constituted on its presont footing, All {heya considerations 
rondor It necessary that, to the ulmost extent practicable, the separation 
ofexccutive and judicial functions should bo complete, not oly in tho 
non-reguiidion provinces, but also in the regulation distaiels in {howe 
departmenis whore at present they are wited, . 
This londs natmally to the quostion disonased in tho thind chaplar of the 
minuto, whothor, under the conditions of Biilish ralo in India, tho 
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separation botiveon the judicial and oxccutive officers showld bo absolute itt 
alloascy, ‘Shin yuestion rosolves itsolf on this sido of India into, tho 
sitzlo consideration, whether the combination of criminal jurisdiction 
with oxceutive authority in tho linnde of tho magistrates of various 
grades is a nocossnry or desirable dopartare from tho gonornl principle 
rooognizod in Uris Presidoney with rogard to all civil courts and the highor 
grades of criminal courts, Mr. Slophon quotes a passago from tho reply- 
of the Bombay’ Uovermuent, in which tho systom which obtaine in this 
Brosidoncy ia desciibed to bo “© gno of pormanont separation, not only 
botweon judicial aud administrative functions, but also betweon the, 
persons by who thoy ar? ndministorod, Tho aystom is not partial or 
oxporimental, but it has oxisted Lor many years, being designed in tho 
Rogulations of 1827.” It nood hardly be observed that this oxprosrion of 
opinion isinacourate in onorespect, ‘Lhe primary courts of criminal justico 
aro prosidod over by somo 470 officers, who aro, cach in hia jmisdiction, 
in chargo also of tho revenue and exeoutive administration. It will bo 
convoniont to discuss tho main question undor two heads,--(1) with 
1vfyrenco to tho mombors of the covonanted civil service, who are rathor 
exceptionally placed in this respoct; and (2) with reference to tho 
uncovenantod nativo and European magistrates of all grades, My, 
Stophon's obsorvations havo beon oxelusivoly confined to tho first class of 
officors ; the second, and by Lar the largest, class of those officors seoms 
novor 10 have beon diatinotly presented to his view, thangh, n¢ wo havo 
shown before, it is with rogard to thom that tho union of functions is 
olfiofly felt to bo on ovil, and roquiroa to bo remedied, 

With regard to the mombors of the coyenantod rorvico, men who 
consbibute the rling class in this country, thoir number jn this Presidonoy 
in nbout 80, of whom thera are 18 officers in charge of districts, cnlled 
disbriot colluctors,.ansd tho rest aro their assistants in subordinate charge 
of portions of tho dishicls, Tho numbor of deputy magisiraics ant 
subordinate magish alos is abont 888, or nearly fvo timos tho nantbor of 
tho civilian magistratos, 

‘With ragard to tho first class, Mr. Stephen states that thera is a 
consensus of opinions on the following pointe :~(1) That it is 
absolutely essential to the maintenance of British rule in India that 
tho position of tha districh officor, es the representative of the Government 
within his limity, should be proserved, Tho, district officers must bo 
ronal and oleotive governors, and they should always have suficiont 
powors in their hands to lord people to ragard thon as aa and 
governors, (2) A corlain amount of sorvice in the ro¥enuo and 
goneral exceutive deparlinent is an indispensable preliminary to judicial 
omployracnt, as it scoures the necessary experionee of Lhe poople, their 
ways, character, and language. Pailly in doferenes to the authouily uF 
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those whose opinions on this point aro digostot in the minnio, and partly 
from tho ‘fact that jnatico in this country has te he admiuisimed 
consistontly with, and in subordination to, the paramount politieal 
consideration of the maintenanco of British milo in dudia (involving in 
this singlo limitation tho necessily that justice must bo administored by 
foroignors, in a foroign language, in tho absonco of all checks which 
public opinion and tho sense of tho profession impoaey, Mr Stophen 
arrives at tho conclusion that the distriet office, high aad lew, should 
retain their criminal jurisdiction to tho extent oxereised hy thom atthe 
\Presont time, ‘Shotr erimiual jurisdiction in, both in theory ant in Lat, the 
inost distinctive and casily reeognizodt inaik of Govereign power, aud any 
diminution of their authority in this respoet would break down thie notion 
of personal rule and authority. 

With rofevance to this position, the writar of these cbservatians suumits 
that, in this mattor, peoplo, on this side of Thdin at Ioast, havo advanced 
beyond the stage in which the considerations suggested in the previous 
paragraph have much waight, Aso matter of Lact, our grant district 
ollicors havo conged to exorcise any of their magistorial functions. They 
find that their revonue and executive dutics so wholly absorb their available 
time, thet practically they have of their own accard hold iu eleeyence the 
oxerciso of their magisterial powors, conscioug of thoir inability to do 
justice to theso' duties, ‘Throughout tho year 1870, tho 17 disiriet 
mipgislrates in thia Prosidency dispased of 300 cages Lutween themselves, 
or hardly two cases a month each, During the same timo, theso samo 
officers committed only 38 casos to tha scasion courts for trial. ‘Tho diatrfut 
magistrates of Surat, Broach, Alimodanggnr, Chandoigh, Rutuaghouy aud 
Satlara did absolutely uo work under this hoad of their jueiadiclion. 
"Theso facis show beyond doubt that thero has beon a virtual rbandomuent 
of their judicial functions Loveed upon thoss overavorled officers by the 
daily exigencies of their miscellancuus dutios, TL camot, howovar, bo inain- 
tained that people have in any way ceased bo regard tho district volleators 
with awe and with frembling, Thore is no loss of prestige in the fneb 
that tho district collector, heing oppressed with oxeeutive wok, wisely 
abstains from exercising his judicidl funations, There is no uso of rotrac 
ing our stops; the district collectors have coased to be working f{aobore in 
tho judicial organization, and the time has como whion this Lrot showkd bo 
recognized, and some arrangoment adopted by which the istrict collector 
will ba Loumally pormitied to delegate his magiatertal charge to ona of 
his sonior assistants, who should bo entrasted with oxolusively jndicial 
work, Ag*rogards tho younger civilians, thoro can by no doubt that 
thora is mueh foree in the consideration suggested befara, that bofora he ia 
allowed to make his choico between oxcuntivo and judicial dutios, he should 
bo imade to spond soine yenis iu tho revenue and excuutive chargo of 
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ono or moro talookas. Hvon with regard to thoso officers, it is covlainty 
to be dosired that thevo should be a division of duties belweon tlre assistant 
magistrates ; and the young civilian, aftor spending his first lwo yoarsin 
the dischargo of roveune work, should bo required to work ag criminal Ji udgo 
for « similar period, ho division bobween the sovoral ningiatratos of 
exgoutive and judicial dutios is nob in any way idontioal with the mion 
of bath these poworyin tho samo hands, Whilo admitting, to a partial- 
oxtont, that the covonanted collvctor-magistratos aro oxcoptionally' eiroum- 
atancad, an that, for political reasons of Stato, tho principle of a sopmation 
of funations and of sorviges canuat be fully carried out, itmuat atthe same + 
timo bo allowed that Uno Limo has come—(1) for permanently relieving the 
chief district oMcer of his magisterial duties, and pormitting him to 
delognte these functions to one of his assistants; and (2) forearrying ont 
the goneral principle of separation of functions, with rogard to tho younger 
civilians, to tho oxtont of cntrusting to ono officer atatimo only ond kind 
of work, 

To come now to the second class of native subordinate magistrates, 
thore aro no political reasons which counsel the nocessity of continuing the 
present syston) with regard to them, They are mostly natives of the country 
by birth or residence, They aro not foreignors, and do not administer justice 
in a foreign languago, Thoy do not furnish the materials out of which tho 
sront honds of, departments aro made, Tho maintenanca of their prestige 
is not synonymous with the maintennnos of British rulo, Thevo is not 
agingle consideration, oxcopt porhaps of financial economy ‘in thoir 
fovow', justifying a departure go fingrant and so dangorous from tho 
principle of pormanont and systomatio separation of functions And services, 
which the Bombay Govornment so omphatically claim tho orodit of having 
ogtablished in this Presidency. 

From tho slatomont furnished beforo, it will appear that tho subordinato 
native magistrates dispose of 80 por cont, of tho entira numbor of 
oriminal cases, Tf the work done by the 33 deputy magistrates be added 
to this, the porcentage will certainly rise 40 something like 90 per cent. 
Tho ovil rosults arising from the policy of uniting tho, two functions, 
mostly mako thomselyes felt in respect of these 380 officers. Nearly all 
thesa officors are in charge of revenue and executive dutios. “ Tho 
mainlutdar is the chief revenue collector, or Jamabandi officer, for his 
talooke ; he is, Sosides, in charge of the talooka treasury ; and all tho 
different dopartments of the State make their requisitions upon the 
peoplo through hig channel, Tho superintendent of police, ie survey 
and sottlenout officer, the exocubive engineer, the inspecting post-master, 
the inepector of vaccination, the commanding officer of a rogiment on 
match, the educational inspector—these, and many more, constantly 
require his personal services for aid and assistance, His head kerkoon 
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tons tho chago of the troramy in the mammutaara AUACHOO | 10 18 RISO Ath. 
rogishar sand sub-magistrate, Besides those duties, tho manilutdar 
disposes of cnaes under Act V. of 1864. The mamiuidar has futher tosoe 
that the accotints of tho villago and of tho talooka aid moperly kept, that 
the ryots have thoir recoipt-books punotually willten up, Haab tho eultiva- 
tion retuine ao properly made out, that tho boundary marks aro kopt in 

~proper repair, ‘Tho mamlutdar must aftdrd logitimate holp te Mrropean 
travelleis ; ho must call on gentlemen who come to his talooka on duty, 
and show them ovory courtesy and respect, 


“The mamlutdars appoint infoior village soants other than patels aud 
kulkarnees, Thoy must porsonally conduot tho salo of stolon forest 
produco, as also of the right of ucoupancy of waste mimbers under the 
survey rules. hoy enter in the acconuts tho names of tho heirs of 
deceased holds of khalsat or summaily-sottled inam lands,  ‘Thoy 
cortify to the oxooution of powers-of-attornoy aud lifo-cortifloates. ‘hoy 
have, moreovor, to atlond to ableari mattcra, ta colleet tho income-tax 
without giving cause for complaint, to ack ag menthara af the local tind 
committees, lo attend to the execution of local worka, to act as memboia 
of the municipal boards,” &o. 

‘This enumeration of functions is oxtracted from tho Revonno Iland-voole 
published by Mr, Nairno, Thoro can be no doubt it is very imporlent.; 
but, even ag it is, the dutios requirod of these rovenuo officais aro of a Hot 
which unfit them foi Judicial work, What holds trio of the mamlnidas 
holds tiuc, with moro o1 less accuynoy, of tho hoard kmkoons noxt in vtak 
to them, and of the deputy collectma over their hends, No wonder these 
men perform their judicial functions indifferently and in an off-land 
manner, That these Lunctlows aro indifferently porfoumed, is a feet 
about which thero is little room Joft for dowht Comparing the two 
soi vicos, thonative subordinate Juilgos and the native subortinato moagis- 
trates, and contrasting thei: results, tho dispatity thal appowa ia of a aor 
which should silence the most obstinale advocate of tho prosont order vf 
things, In tho depas tment of civil juatico, abont 90 judicial officers dispose 
of between thomselvos 143,000 oivil onses, out of which about 24,000 aro of 
the contostadaort, ‘Tho claim of the plaintii! ia Lond to be true in 188,000 
of those casos, o1 in 95 por cont, of the casos tried, Tn the department of 
criminal juatice, more than four timos Lhe number of officers disposa of less 
than throe times the niimbor of cases ; tho Agi cs averespellivoly 888 officors 
deciding 42,500 cases, ont of which shout 7,000 casns only relate to 
teally hogaous offences. While the proportion of rightful to Lalso olaiins 
is moro than 10 10 1 in tho dopmtment of civil justice, the proportion of 
false to truo complaints is reversed in the ciiminal courts, moro than 70 
per cent, of the poisons apprchended by the polica having to bo agquitted 
or d@harged fo want of eyidenco, 
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Thoro facts aro sufficiont of thomsolyes 10 satisfy the most inoreduloud 
that the criminal courls of fist insianes aro nobin safo hands, and thas 
reform is needed in their organization, No reform can effect tte slightost 
change for Uho belier which is not based upon as radical a separation of 
oxcoutive and criminal duties agthat which has ablaiied so long in the 
dopartinent of civil justice, As has beon show before, tho Work doyolved 
upon tia subordinate rovenno officors ig sufticfunt to omploy all their aynil- 
abl Lime and onorgy, and in their case no political considerations counsel tho 
maintonauce of the present ayaton of uniting helorogencous, and in somo 
sonse conflicting, functions, ‘Lhe waste ol powers involved in the present 
arrangement ia simply frightful to contomplate ; tho woakening of :eapon 
albilitics, the oncom agoment givon to fiivolous complaints, tho demoraliza- 
tion of the people cdused by this frequent Lecourse to the police courts, and 
tho ineflicieney gonorally of tho work dono, aro all of n soit which demand 
a raiical chango in the direction indicated beforo. A guent deal of this 
inefficiency is, no doubl, due to the indifferent manner in which tho 
native subordinate magistrates aro sclacicd for their posts, and the entire 
absence of any xpecial training for tha work which distinguishes most of 
thesomen, On this part of the subjeat, however, thoro will be occasion to 
apoak mora fully in the sequel of these obsci vations, 

Aas a summary of the whole of this potion of the discussion, it may be 
safoly stated that the union of oxeoutive avd criminal functions in the 
hands of tho ative subordinate service is condomnod on all grounds, 
and thu principle of goparation must bo enrriod out as fully in the aiminal, 
aggil has long beon carrie out in tho civil, departmont. Looking at the 
matloy from &@ common-sense point of view, thera is ically no intolligiblo 
onsen, oxcept of fuancial seonomy or police convenience, why such 
a diatinctian stioudd be made between civil and criminal justico, 
why tho rights of poson should be treated as of loss conseqttence 
than those of propmty, Ag rogards tho mgument based on financial 
or police considerations, this is not tho placo fo consider it in detail, 
put it can bo shown that, with tho present expenditure of public 
money, the reform in the organization of onr ciminal cots can 
be carried ont with a viow to seewe efficiency and police contol, 


Having thus disposed of the main question, Mr. Stephen proceeds, in the 
fowrbk chapter of the minute, to discuss the question of tho nature and 
extent of judicial raining which should be pravided for those who aspire 
to preside over our civil ond criminal comis, At present, the native 
aubordinate Judges as 0 claas are selected dfter a had competition, which 
testa the liberal and special educational qualifications of tho gndidates, 
The noxt grade of Judges, tho assistant Judges, are perhaps the weakest Tink 
in this civil organization. There are bright exceptions, not a fow ; bul, as a 
class, the young civilian who has made his choics of the judicial line is atonee 
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posted tothe charge ofa court of appeal, and sits in judgment ever tho 
decisions of tho subordinate Judges without ever having decided an 


original case hiwsclf, No spociat teal ix imporod to ascorlain his mastery ; 


of the native character and languages heyont whag all civilians pass 
through in the first" years of their probation, or of his‘alininmonts in tho 
knowledge of’ tho Woglish, Hindu, and Mahomeden Laws, Of course, in 
tho course of yoars tho assistant Judgo grows Into tho oxperfonced district 
Tudgo, and makes up for past deficionces as ho bosboan, Ln fhe departmont 
of orfininal justice, the young assistant magistrates loarn their bnsinons 
in theractual discharge of it; and of Into a speolal examination tost has 
been devised, which must. bo passed through by gheso oflicors if thoy care 
for promotion, ‘Mho native subordinate magistrates are, however, sadly 
neglected in thia branch of thesorvicoe, For tho most pari, tho mauiluldaca 
rise from tho ranks, and possess little or no judicial training boyond what 
thoir early skill in taking down depositions may have taught thom, 

NV, B—Since theso obsorvations wore written, a ralulary chango for tho 
hotter hag been introduecd by a recent arrangemont which provides an 
examination test for all futuro aspirants for magistorial dutioa, 

This is a fair description of the presont stato of things in this Presidoney, 
Tho administration of law is bevoming daily more and more 9 matter of 
special study, Wilh our codes and our judicial dovisions upon writton 
and unwritten law, it will not do to lot things alone, and the inconvoniont 
faot must be fully faced. The native magistrates should bo at least on a 
level with their brothers, tho native subordinate Judgos. In ‘act, tho two 
sorvicos must bo filled from the ranks of the samo class, if both tho duties 
cannot at presont be entrusted to the samo persons, * . 

Mr, Stephen ia lavish in his praise of tho small body of Indinn codified 
law. On this point, tho writer of theso obsorvationa has always cherished 
a fooling that this solf-glorification was hasod considerably on a miscon- 
ception of tho sorvico to whicl codificd law can be tnmned to account 
for the purposes of study or in tho dischargo of avlital work, A. 
code of Inw does not in any way, for purposes of ronal atudy ov act nal 
practice, enable the aludent or practitionor to dispense with tho groat 
toxt-booke on the subject, or to seo his way clearly through all difficulties 
without the help of judicial decisiona, In this roapect the Intest 
example is tho best. Mr, Stephen's Indian Evidence Act is a mastorly 
specinen of tho strength and wenkness of codified Inw, Ag 
authoritative declarations of the great principles of Tinglish Common 
Law on the subject, its sections oan certainly not be oquallod in 
acouracy Cr exhaustivenoss, but it ia quilo a delusion to aupposo that 
the atudont will know all ho wauts to know on the subjoot by confining 
himself to the text of the Act. The Aot by itself is simply unintolligible, 
and must be studied in all its amplification in tho writings of the groat 
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toxt-writors, Tho same must bo anid, in tormaatil) mora omphatié, af 
regards tho necosuitfos of tho practitionors, ‘Che bald ilhtstralions aro 4n 
the fleet instance wilatelligible, and, even when thelr meaning cam bo 
mado ont, they avo bub indifferent substiinies for tho yoporta of the 
oases of which tho} aro the abstracts. Day by day; this complexity of 
Jaw muat inervago, aud no manuer af codifications will inake Indian Law 
moro easy of study and reference Usan before, 

Aa rogaride gudicial ducisions nluo, Mr. Stephon seoms to regard thoir 
immonse growth during tho leat ton years as an tumixed ovil. Viowod 
from ono point of view, they are no doubl a groak slumbling-blook ta the 
exorcise of indopondentjsdgment on tho part of the Judges who adininistor’ 
the law. Bat this is « necessary evil, which must be submitted toin 
order to avoid more dangerous ovils arising from the nnbridlod discrotion 
of Judges, ‘Tho olaborate scheme recommended by Mr, Stephen, by 
which the presont extent of unliconsed reporting will be, to somo dagree, 
controlled, looks well on paper, but it is not likely to succeed at oll in its 
practtoal working. At prosont in all tho Prosidanoies, there aro official 
reporters with thoir staffs, and Govornmont grants a largo snbaidy to 
defray the chargos of printing tho official reports. Notwithstanding those 
advantages, tho official reporter is out-distanced in the raco by the mass of 
private publicalions which croato and find their own market, and have 
managed to five on for years togothor on their own resources, Official 
reporting wilbe cithor too meagre or too indifferently dene, or will ba 
too late, or will be too partial Lo be the genuine thing which people want, 
Jos the writor of these observations has himself served for two years on the 
alaff.of the reporter to tho High Court, he can speak with o great deal of 
oxporionce on tho subject, Anditis his deliborate opinion that noither 
tte codifteation of law, nor the official control of the work af reporting, 
will in any way holp to makolaw simple of atudy, and onablo the student 
to do away with thollp of the groat (oxt-writers or (ho mass of private 
reporters, , 

As apart of tho subject of judicial training, My, Stephen proposes,—(1) to 
turn to account the legal patronage of Government by bestowing the profes- 
sorships of our Jaw-schools, the places of Advpoalea-General and Legal 
Romombrancors and Government Prosecutors upon civilian bavristors, who 
willthus, by dint of professional practice, specially qualify themsclyes 
for tho judioial sorvice of tho Stato; (2) by oponing tho judicial sorvico to 
outsiders, barristers, and native lawyors and Judges, aubjoot to proper teats 
and qualifications: : 

OF these two proposala, it may he euMioiont to remark, regarding the 
first, that the places ab ihe disposol of Govorhment. are, in tho first 
inetarioo, too few Lor the purpose intended, and require besides the services 
of men already trained to theiy work, and cannot be safely used to serve 
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ah atopping-stonos or schools of iliseiplina to toach tha young civilianor 
batyjater tho work vequired of him, As regards the second snygyoxtion, tt 
is orto which must find praoticnl recognition one day, As soon aga 
separato judicial soryico fa formed, if must bo opened to outaitlora, both 
European and native, wlio may be qualified Lor it, Tho rocommonidation 
has beon madé from timo to time by tho ablost Indian atatoamen ; and 
tho anomaly of tho picsont arrangomont, based on fnneled reasons of 
Stato policy, cannot bo pormittod to last long without being gjuestionad, 


Mr. Stephon, at tho close of his obaci vations in this chaptor, has expressed 
whis opinion that, whilo it is ovory way dostrablo to opon tho judicial sorvieo 
in all its grades to native ambition, il is not ab alfa necessary consequence 
that the native Judgo should bo paid at tho samo rate aa hia Nnglish 
compeor, for the scale of salariva paid to tho Huglish officers 's largely 
based on other considerations than remuneration for work dond, 
This was too partioular a remark, and should have found no placu in the 
minuto, Foi, in tho first place, the word “native” cannot be acourately 
defined, Tho latest explanation given includes Englishmen born in India, as 
well ag the indigonous sons of tho soil, Sccondly,—-Ivon in tho rosti iotod 
sense of the word, it includes whole racoa whose mode of lifo and standard 
of living is as expensive as those of Muiopoans, who have alag to louvo 
home and country, and live alono in foreign landa tho boat part af their 
oxistence, and sond thoir children homo to be educated, Mx, Daphtare 
serving in Burmah, or Mr, Tagore in Norlh Ganora, or Mr, Jaykar ab: 
Aden, have to submil to all the hardships of life of which thoir Buropean 
compeais make so mich capital, hindly—Lhore is no impropricty m® 
paying men like Mr, Dwarkauath Mittra or Mr, Shamnbhoovath Pandit 
at tho rates of salary received by the Rurepoau Judges, when itis 1omom~ 
bered that both these ablo mon made more money at the Bar than thoy 
ever got as Judges. Fourthly—The whole ioral advantage of auch 
nominations of nativeoficos to posta held bofoie by Waropeana only, is 
Jost when this most insidions distinction is mato between tivo seta of 
servants who work upon acommon platform, ‘Cho senso ef tho groat trath 
that tho political equality of tho two raven is bovoming ovory day moro 
and moro a matter of fact, is lost when such paliry distinctions mo made 
rogarding pay and the priviloges of luaye and pension. ‘The English 
rulers of tho country oftentimes cannot be made to undorsinnd thas 
this unequal alruggle for place and power maintained by the ambitious 
clags of natives, requlting in the giadual encroachment of the privileges 
of the ruling class, is not entirely sordid in its character; it, in Leb 
embodies thy principles of tho old Roman atragglo betwoon tho patiicians 
and the pleboians for the officus of tho Stato, and should thorofore 
meot with their sympathy when a fair victory has beon won in opon 
competition, At least, there should bo no cause for joalousy till tho 
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pumbor of native aspiiants becomes a voally formidable minority. Taatt¥, 
Mi. Stophon, and thore who adveeate hia views, forget whaldho responslbi- 
littes and demandsyo£ soeial position are which a natiyo in high place is 
oalled upon to nical Suviely ix Alill pal larchial wih fas, and the number 
ot poor fulations who lenin ty be dopendout npon tho kindness of a well- 
to-do native has absolutely no counterparl in English domextie economy, 
‘Those considerations ought always to liavo due woight allowod to them 
whonover proposals of a soactionary tondency in thig direetion me made 
by men in Mat Sophen’s positions : 

In Chaptor V., Mr. Stophon discusses ab great longth tho quostion aw to 
what modifications avo required in the presont system of vivil and criminal 
piocedure. It has been alvoady stated, at the commencomont of these 
obsorvations, that all tho particule: suggestions mado in this cbaptor 
relating to criminal procediue have been embodied in the new Act, and 

the entire subject thoaforo has beon set at rest for tho time, 

‘Lhe only subject of any present impotance in this connection is tho 
quostion of tho civil appollate comls, ‘Tho British Indian system of law is 
diatinguished from all othor municipal laws by tho gieatliboty it allows 
to parties gast in one comt to rovew thoir Aght in a court of appeal, A 
judgment oncegiven by a competent Judge who hears and records evidence 
on both sides, onght, as a rule to bo final for all pm poses, If the Judgoimns 
out to be incompetent or conupt, ho may be :emoved from his post, and due 
aro talon to select tho most compotent men for tho post yacatad. Partio® 
aye nob allowed this Inxury of an appeal whore thoy agree to refer thoir 
disputes to private Judgos or arbitrators. ‘These is po moro reason why a 
Sudge’s decision should not be oqually Anal, simply because ho is a well- 
qualifiod, nnd in most casos a porfectly fair and impmtinl, Indge, which 
cannot bo oftentimes said with truth about privaté jadges or 1ofLorees. 
Tho present aysiom of procedure sceins to suspect that vo man’s 
honesty or competence can bo accepted as certain, aud provides, both in 
oivil and erlminal matters, an absolute right of appeal both on quostions of 
foot and law, As if this was not enough, the samo spirit of jonlousy 
allows a finther appeal on points of law to a third suporior cot 
Such complexity of cheek within check, whatever may hava been its use 
ond, is cortainly now out of date, and benefita nobody except thoso who 
io inclined ta ebuse it, Out of a total of 128,000 suits disposed of by 
the subordinate Tudges, thore were only 4,000 appeals, which gives a ; 
proportion of neatly & por cont. Out of the 128,000 cases dispaged af, 
nearly 18,000 were contested suits ; the propoition of apperté*In theao 
contested suita was thus about 25 per cent. Out of the 4,000 and odd appeals, 
in nearly GO por cent. tho original docree was confirmed, the only 
doubtful advantage derived by tho appellant being thathe stayed off the evil 
day for a yoar or more, at the sacrifice of 9 considerable sum of rfney, 
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Gy por cont, of contirmations reduvos the proportion of casos in which 
thore was aprommably logitimato oceasion for appoal to abort 8 por cout, 
of contested suits, and about 1 per cont, of all suite, dhisto by borno {a 
mind that thoro is q Tu thor atage yol open, and the ninnbor of dyciaions in 
special appoal’in which tho Tigh Vou Lrovoraes tha Judginont of Lhe lowor 
appellate courls upon pointa of law alono, is proportionatoly laryor than 
the numbor of cages in which these lower appellate coulg reverse the 
doness of the courts of fitst inatauco, A Luthor igdnetion hag 
aocordingly to bo nado, which reduces tho porcentage of anits, in which 
‘patties aro really bonefitted by the present permiagjon Lo appeal tn all casas, 
aslowas 5 por cont. of contested suits, and loss than 1 por cout, of tho 
total number of suits. Tho 60 por cont. confirmations, togebhor wilh 
tho 20 por cont, in which tho original decioo reversed by the Jowor vomt 
of appeal is sot toright agnin by the igh Court, roprosont so much 
absolute waste of money, talents, timo, and trouble, which is cortainly not 
counterbalanced in the long 1nu by tho gain to tho rightful parties who 
succood in the romaining 20 por cont. of successful appoals, What 
holds truo of civil suita is equally tuo of criminal oases, Out of 
42,500 trials held in 1870, thero were only 3,000 apponts, and, in thoro 
7 por cent, of apponts, moro than two-thirds roauited in tho confirmation 
of tho sentences passed, ‘The usolessneas of keoping up tho caatly maghi- 
ney of a double systom of appellate courts will be thug plain to tho 
moat atdont admirer of the presoné arrangomonta. ‘ho benoflty, if any, 
must bo of a voy questionable kind, sooing thal tho appollate cous 
spond more than half thoir available tine in conileming tho original degrees, 
or in ro-confkming a roversod devroo, 


Indopondontly of the anomaly of such a position, thore is anothor faot 
which has beon well bought ont in the minato, vis. that the first 
appeal is always an appoal from a woll-informed (o an {l-iuformed 
tribunal—fiom a Judga of cousidorable stating and expertouce, 
versed in native Inngnagos and porfectly acquaintod with nativo 
chatacter, and heming and recoding the story as told by the wilnaxsox 
bofoo him, to a Judge often his junior in yours and standing, 
unvased in native languages and mannora, and judging trom the 
xecord befors him whother tho Judgo of tho lower court gavo> duo 
oredit to tlle testimony of the wltnosses, As if this was not enough, 
thera is a further degree of absurdity in store, Tho" vordist of this 
ill-informed Judge, judging of facts from tho record bofore him, is 
declared bo final on points of fact, although from his judgment on 
points of law an appeal is allowed to the High Gomt, ‘ho syslom of 
complex checks, as it is ab presont devigod and worked, simply thorofors 
defeats itself, and works injuatice and demoralizalion to an extent 
indesvibablo in words, Notwithstanding these acknowledgad ovils, 
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Ma Stephen would volain one alage of appeal aa on inatter of comyd 
for the indivert sorvies rendered bi checking oliclat Felts 
abuae, and proposes only Lo do away with the presont ayslum of double 
and partial appoula.4 Aa nanbatitnte for this uactess ippoal, Mr. Stephon 
proposes to make iL oplional with parlioy Lo reqaire' the lower cot to 
stale ones for hy opinion of the highor court on tho plan Lollowod hy 
the Judges of the Mofaysil and Proskdenay Small Cate Comte, and alsa 
to ompowor {i> supoior courts to gall Lor pnpers on sufficient cause 
shown, ¢ ‘ 

Pho wijtor of thoso obgorvations, in his pamphlet published in ‘1871, 
entitled “ DhoStatistios of Vigil Jnstico,” has, in anticipation of tho minulo 
of My, Slophon, touched upon mogt of the questions disousaud in iheso lust 
ehdptars, Ta had hardly antictpated that thore would be such a 
consenaus of opinions of the highest authorilics on the question of the 
anomelous position of the courts of appoal and special appeal in tho 
prosent orrangoments, Moreover, it ia to be romembered in this connec- 
tion that, sinco the cstablislmont of the Small Causo Courts in the 
Mofussi), this right of appeal has been, taken away from tho Hligant 
classes in the lnrger towns, and there is no omthly rcason why the moro 
siinplo dispaley which mako up the litigation of tho rural olasses should 
neod this protection, and there is overy reason why they should bo 
discouraged from throwing good monoy after bad in this speculation of 
Jaw-suits, 'Lho*oonelusions to which Mv, Stephon hag beon led by a soview 
of. tho opinions of Indian Judges on this part of the gioat subject 
of fis Inquiry, namoly, thatthe whole system of appeals in civil cases ia 
radionlty faulty, that tho number of appoola ought to be reducod, and 
tho power of final disposition moro liberally accorded to tho inforior 
cous, coincide in tho main with tho viows stated by the writer in his 
statistics of civil justice upor a survey of several years’ results of tho 
work of tho civil couts in this Picaidency. 

‘The last quostion disoussod in tho minute rolates to tho nature and 
extent of the alterations which can ba mado in tho present systam, with 
& view to acetre economy and increased employment of the natives, On 
this part of the aubjact also, the writer can do nothing better than toferto 
hia chapior of suggestions for rofoim in the constitution of the district and 
subordinate comis. ‘The goneral direction of the reform suggested therein 
points to the to-corstruction of the comts in overy zilla on tho mode) of 
Gite Presidency Tigh Court, andthe Presidency Small Cause Comts and thy 
polica courts, This would require,—(1) that the subordinate gypeetiinis 
should bo turned into small canso courts, their jurisdiction of land suits, 
and suits involving staius aud questions of invalved accounts, being 
fannsforred to the central ville court; (2) that this centyal villa court 
should consist of four ¢ Aa Judgos, inclading two mombors of tho givil 
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sgyvice and thioe uneovenanted Jnidgos, sitting together or in diviitou 
bekchea, and disposing of tho whole of the heavy litigulion in (he aiginal 
slaga, for whigh wank there Jeger will tind anple tinw by raaunn of 
thoir boing iclig@id fiom all appoal woule ; (3) 1) appoal should lig 
fiom tho subordinate comts, bub there should be a power to enll for the 
reaord, and algo powor Jo state cases upon tho requisition of tho patted; 
(4) no appeal on mattors of fact should Ho fiom tho distiot com to 
the High Com; (6) on tho ciiminal sido, the subordina® civil dudgos, 
being telioved of the hoavy civil wok, should dispose ofall craos within 
the jurisdiction of sccond-clags magistialoa; (6) all other onges in tho 
zillahs should be disposed of by ono, tivo, or mofo civilian or ancovenanted 
full-power magistrates, who should be burdened with no obher revanne or 
excoutive work; (7) theso latior offlocata should alao commit perdong 
charged with the more heinous offences to the sessions of tha dintriot 
Tigh Comts, wheio the distuct Judge, wilh ono native colleaguo 
magistiate, should dieposo of the honvy onsos. This is, in bilof, 
tho schemo which coincides in tho main with tho viows stated by 
Mr. Stephon in this potion of his minuto. Mr. Juetion Vhoar and 
Ma, Justice Jackson scom to hold prooisoly tho samo viowa upon this 
subject. Me. Stophen’s sohome iclaios only to tho ro-combruction of 
the district courts, but it is impossible to construat the distriot courts on a 
proper footing without taking into account tho arborlinate rolation of 
the inferior courts under their supervision, Under tha plan jnoposad tn 
thoxe obsei vations, tho presont anomalous charactor of tho cilminal comnts 
will ocase, and they will take thoi placo in the graduntod sorios" of 
inforlor and auporior comts; their Indopendonco—that is, thotr froodom 
from distraction caused by tho prajudions and eractions of revento and 
miscellancous work,—vwill be seowod ; thord will bo a natura) adjustment of 
tho juiisdictions of tho comls of diferont dogroos avoorling to tho 
qualily of the Judgos who preside ovor thom; tho presont aysiom of 
double appeals will bo done away with, and tho consoquont waslo of 
money and timo and troublo and talents will bo gavad; tho judtoial 
service will be for the fiat time oponed to the natives on otal torma, and 
Europom and native officers will lenin to prolit by cach other's omnlation ; 
and last, not least, by the shtongthouing of the distilot courts, the mofuasil 
Dar will aoquite a sfatus and an influenco whioh it ofton lacks at prosont, 

‘Thea obscrvations have extended over a larger apace, than was al first 
rgnticipaled, and hore aggordingly thoy find thoir filling close. 
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